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operator’srequired evidence of theno further efforts to obtain other
identity, probative mightwhatever its value have been.

testimonyhearsayadmission of theSince we sustain the
respond the803(24), there is no occasion to tounder Rule

argument applicationthat an erroneous of that ruledefendant’s
by application of Rule 801.could not be cured the

Affirmed.

All concurred.
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Devine, Millimet, P.A.,Stahl & Branch of Manchester {Andrew
brief,D. Dunn and Mark W. Dean orally),on the and Mr. Dean

plaintiff.for the

McLane, Graf, P.A.,Raulerson & Middleton of Manchester
(Wilbur Glahn, III,A. orally),on the brief and for the defendant.

Souter, buyerAJ. contract between the and seller of business
provided any disputeassets for arbitration of about the value of the

transferred,property purchase priceto the pegged,which was and
required deposit portionan price byescrow of a of the claimed the

pendingseller final charged buyervaluation. The seller has the
implied goodwith breach of an refusing, duringcovenant of infaith

arbitration, portionto release a of the escrow fund claimed to be
“dispute.” Superior {Hollman,free from The J.) grantedCourt

summary judgment buyer,to the which we affirm.
agreement plaintiff-seller,The between Corpora-the Centronics

corporationstion (Centronics),and related to it and the defendant-
buyer, Corporation (Genicom), purchaseGenicom pricesets the at

closingthe (CCNBV)consolidated net plusbook value of the assets
four million dollars. CCNBV is defined as the value reflected in

closing date,Centronics’s consolidated balance sheet as of the minus
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definitelynot be statedCCNBV couldliabilities. Becausecertain
stepsby thatadvance, agreed a series ofparties to derive itin the

theirsimplified ofin distillationhere a somewhatwe describe
contract documents.

theychallenge),subject(albeit to latercalculationsAs a basis for
fromvalue to be determinednet bookselected the consolidated

28, 1986,Septemberofsheet asCentronics’s consolidated balance
days closing,thirty theprior closing. ofto the Withina date

obliged September balance sheet torevise theCentronics was to
through theoperations September 29the of fromreflect results

revision, computedate, and, aclosing the basis of the toon
consequent purchase price.closing andnet book valueconsolidated

“generally acceptedAlthough was bound to followCentronics
accounting preparing Septemberprinciples” in both the balance

revision, althoughsubsequent Centronics wassheet and the and
required Coopers &the with the Boston office ofto review latter

Genicom,Lybrand delivering figurethe revised to thebefore
agreement provided nonethe-that the revised balance sheet would

only by president orless be unaudited and certified Centronics’s
principal accounting officer.

sheet,receipt of the revised balance theAfter Genicom’s
Richmond, thirtyVirginia, Coopers Lybrandoffice of & then had
days acceptto review it on Genicom’s behalf and either to the

consequent purchaserevision as conclusive of CCNBV and the
price, propose adjustments. proposedor to If the Richmond office

adjustments behalf,no such on the balance sheet asGenicom’s
by Ifrevised Centronics would determine CCNBV. the Richmond

thirtypropose adjustments,office did Centronics would then have
them,days objectto in default of which the withto balance sheet

proposed adjustments partiesGenicom’s would be conclusive. The
any timely closingagreed disputethat about the consolidated

computations uponsheet or the based would referredbalance it be
accounting bindingYorkto a New firm for final and “determina-

Agreement,” processtion in accordance with the aterms of [the]
party nowthat each describes as arbitration.

parties agreedAlthough promotethe to use their best efforts to
disputed daysof fifteen of theirthe resolution issues within

arbitrator, optimistic assumption thatsubmission to the even on the
parties potentialarbitration would conclude that soon the faced a

delay days closingof more than one hundred between and final
deferringpurchase price. paymentcalculation of the Instead of all

closinglonger, they agreed uponfor such a time or that Genicom
pay equal pricepurchasewould Centronics an amount to the based
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sheet, $5,000,000September placedon the balance less to inbe
They agreed proposedifescrow. also that Centronics revisions to

September indicating higher purchase pricethe balance sheet a
bypromptly depositGenicom would increase the escrow the

difference, Adjustmenttheto be known as Amount.
bygovernedDistribution from the escrow fund was to be two sets

agreementprovisions.of as theInsofar escrow relates to the issue
us, simply providedbefore it that accordance-with Section 2.07“[i]n

Agreement, Agentof the Purchase the Escrow shall hold the
writing” bypossessionFund inEscrow its until instructed in

respective New York counsel for Centronics and “toGenicom
portiondistribute the same or some thereof to Centronics or

be,”may whereupon agentas the case the escrow was[Genicom]
asto make the distribution ordered. Section 2.07 of the Purchase

Agreement, Payment Price,” began“Final ofentitled Purchase
provision paymentthat settlement andwith a of the“[f]inal

daysPurchase Price shall be made not later than ten after
Price,”computationdetermination of and of the Purchase[CCNBV]

by agreement partieswhether of the or decision of the arbitrator.
paymentThere followed detailed instructions for out of escrow and

parties, significancefinal settlement thebetween which are of no
us, being providein paymentthe matter before intended to for the

might purchaseitto Centronics of whatever balance be owed on the
price, any mightand the distribution to Genicom of amount it be

overpaid.found to have
parties step applyingThe took the first in these valuation and

payment provisions closing February 13,at the held on 1987.
SeptemberCentronics’s consolidated balance sheet showed a net

$72,529,000 transferred,book value of for the assets to be to which
$4,000,000 added, give preliminary purchase priceamount to awas

$76,529,000. $5,000,000placed paidof inGenicom escrow and
$71,529,000.Centronics the balance of

30, 1987,On March Centronics delivered a revised balance sheet
operationsto reflect for the four and one-half months before the

closing. $83,396,000,The netrevised book value was and Genicom
accordingly by depositing requiredincreased the escrow the
Adjustment $10,867,000, representingAmount of the difference

figures.between the earlier and later Genicom’s accountants then
proposed adjustments figures,downward to the revised which

value, purchase bywould reduce price,the net book and
$10,213,164, figure. objected,almost back to the earlier Centronics

disputeand the was submitted to the arbitrator.
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1987,begun drag byThe arbitration had to the of whensummer
sought $5,653,836aCentronics of the escrowdistribution from

fund, being $15,867,000the difference between the total fund of and
$10,213,164 adjustments proposed.the in downward Genicom had

requested disputeCentronics described the fromamount as free
complainedand opportunityof a loss useof economic to the funds

corporate purposes. replied purchasefor its Genicom that the
agreement provided priorfor no distribution from escrow to

purchase which,price,determination of CCNBV finaland the as
out, presumablyit turned bewould at the arbitration.close of

by bringingrespondedCentronics this totwo-count action recover
consequentialquestion damages.the amount in and Count one

alleged implicit agreementthat hadGenicom breached terms of the
by delaying refusing presentlyarbitration and to therelease
undisputed from Theamount escrow. second count characterized

legally-impliedGenicom’s action as the tortious breach of a
good dealingcovenant (which speakof faith and fair willwe of

simply good faith).as one of

Although givenill-pleaded, jurisdiction’scount two was this
separatelyclear law a breach ofthat contract does not insound

tort, Co., 607, 613,see GreatLawton v. Southwest Fire Ins. N.H.118
576, (1978),392 A.2d 580 the trial court treated the covenant of

good faith inmentioned count as thetwo term said to have been
one,breached accept mergerunder count we willand that of

pleading. allegations undergoneCentronics’s have further refine­
by anydroppingment delayclaim that Genicom acted to the

arbitration, progress acknowledgedthe sedate of which is now to
party’s was,be neither (Slow mayfault. as it the arbitration well

decision,have althoughconcluded before this Centronics’s claims
consequential damagesfor interest and stavesuffice to off the

mootness.)threat of
summary judgment theory that,Genicom moved for givenon the

dispute CCNBV,the over parties’ agreementsofthe terms the
required payments only uponout of completionescrow of arbitra-
tion, barringthus the implication any dutyof to authorize a
distribution that objected soughtbefore event. Centronics and its

summaryown judgment, grounded on affidavits tosaid indicate
that pressureGenicom’s refusal was tomeant Centronics into
conceding disputeda item aworth substantial amount.

Genicom,The trial construingcourt ruled for after the contract
provideto that the
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“onlyway upon determinationis finalcan be releasedfunds
agree,purchase price, partieswhich, in theas the isof the

hands the arbitrator.of
attempt part[an] on theThe is more thaninstant suit no

Essentially,[Centronics] theof to rewrite contract.
the lines of[Centronics] to read betweenasks this Court

provision regarding partiala§ 2.07 and insert therein
protractedlightin of theescrowdisbursal of funds from

contemplatedpartiesWhile it is true that thearbitration.
throughdisputesperiod resolution ofa short time for

provisionbinding arbitration, inaCourt cannot insertthe
partial payments provisionsuchfor wherethe contract

does not exist.
[Centronics] have demanded a mechanism forshould

partial payments Escrow if thefrom the Fund arbitration
regardingprocess lagged, or if the factual situation

priceadjustments purchase occurred as it did.to the final
renegotiate thenot the contract betweenThe Court will

parties [Centronics]To the extentto obtain this result.
byadvantageous contract, nowit must abidemade a less

originally agreed.”that contract asthe terms of
denying any obligationforegoing as thatthe orderreadsCentronics

parties’impliedgood itin the contract. We readisof faith
differently, concluding express of arethe terms the contractthatas

obligation goodan of faith and fairthe claim thatinconsistent with
obligation, requiresdealing, any implied eitheror other sort of

agree or bars fromto to an interim distribution GenicomGenicom
refusing agree except onin for Centronics’s concessionto return

raisingappealdisputed consequently view thethis asa item. We
judgequestions the trial misunderstood theof whetherrelated

goodimplied obligation the Wefaith or misconstrued contract.of
he did neither.conclude that

byAlthough obligation good imposed in thefaith statutean of is
every duty subjectperformance toof contract orand enforcement

:1-201(19),Code, 382-A:1-203,see RSAthe Uniform Commercial
impliedparties us addressed the contractualthe before have

obligation good law, inand our first concernfaith at commonof
identify jurisdiction to bewhose common law isthis case is to the

agreedAlthoughapplied. parties their contractualthe that
althoughgoverned by law,New York andrelations were to be
applyingfrom the Second CircuitCentronics’sbrief cites two cases

principalState, on Newlaw of Centronics’s reliance isthe that



139

Hampshire notcases. Since the New York decisions are at odds
own, below, partywith our andas we will indicate since neither

suggestedhas that the substantive law differs between therelevant
jurisdictions,two we will assume that to whatever extent the

governing foreign provenbeen it to ourlaw has not is identical own.
177, 179, 687,Thayer, (1931).See v. N.H. 155 689Adams 85 A.

good obligationofOur own common law faith contractual
not, however, easily might wish, beingis as stated as we there not

merely goodimplied dutyrule of in Hampshire’sone faith New law
contract, doctrines, speakingof but a series of each of them in terms

obligation good serving markedlyof an of faith but different
functions. Since the time of our first contract couched indecision

faith,good Corporation, 119,v.terms of Griswold Heat N.H.108
(1967), duty229 A.2d have such implied183 we relied on an in
categories dealingthree distinct of contract cases: those with

formation,standards of conduct in contract with termination of at-­
employment contracts,will and with limits on indiscretion

performance,contractual which is at inissue the instant case.
Although categoriesindecisions the first and second are not
directly here, throughrelevant a short detour their will servecases
clarity by indicating categoricalthe distinctions.

settingIn our decisions ofstandards conduct in contract
formation, implied good obligationsthe contracting partyfaith of a
are tantamount to the traditional duties of care to refrain from
misrepresentation subsequently error,and to correct discovered

any representationinsofar induce,as is intended to and is material
to, party’s justifiableanother todecision enter ainto contract in

uponreliance Bursey Clement, 412, 414,it. See v. 118 N.H. 387 A.2d
346, (1978). Compare Bursey348 supra and Dawe v. American

Co., 447,Universal 449-50,Ins. 2,120 N.H. 417 A.2d 4 (1980), with
McCarthy Barrows, 173, 175,v. 787,118 N.H. 384 A.2d (1978).788

Bursey Dawe,In continuing goodand the misrepre­faith bar to
sentation agreement itself,is antecedent to the a circumstance
recently in Equities,echoed Realco v.Inc. John Hancock Mutual

Co., 345, 350,Insurance 1220,130 N.H. 540 A.2d (1988),1223Life
suggestedwhere dictum independentlythat breach of an existing

duty good may wayof faith a explain voidabilitybe to the of a
contract found to be unconscionable. Restatement (Second) ofCf.

205,Contracts e.comment§

By way contrast, goodof the faith enforced in the second
category obligationof impliedour cases is an itself,in the contract

distinctlywhere it fulfills the limitingdifferent function of the
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by dischargingwage contractemployer to terminate apower anof
Monge v. Beebeevolved fromemployee. the ruleUnderan at-will

through v.130, (1974) HowardCo., 549114 316 A.2dRubber N.H.
295, (1980), and414 A.2d 1273Company, N.H.120Dorr Woolen

915,Co., Inc., (1981),1140121 N.H. 436 A.2dTeav. A.& P.Cloutier
employmenta contract forimplied term ofemployer violates anan

faith inemployee of malice or badby firing outanat-will
by employee inrefusedaction taken or theforretaliation

Cloutier, 921-22,supra 436 A.2dpolicy, atpublicwithconsonance
not beenAlthough good in this context hasfaithat 1143-44.

equivalentdefined, spoken of as tohas beenrigorously bad faith
virtually subjecta ofmalice, supra, asand treatedCloutier

Cloutier, 921,relations, supra at 436estoppel inequitable labor
appliedIndeed, good faithconcepts of and badtheA.2d at 1143.
generalnot as elements ofare best understoodin these cases
Monge,such, policy.expressions of labor Seeas but ascontract law

133, A.2d at 551.supra at 316
goodobligations exemplifiedfaithofbetween theThe differences

whyenoughgroups explaintoof cases arein these first twoeven
any single conceptarticulating ofdespair ofthe commentators

fifty yearsfaith, ofmore thangood even after thecontractual
following American common law’s firstlitigation in the wake of the

obligationgood contractualrecognition implied faithexplicit of an
79, 87,Co.,Armstrong N.Y. 188Paul 263La Co. v.in Kirke Shelle

Summers,163, “Good Faith” in General(1933). See167N.E.
theProvisions CommercialLaw and the SalesContract of Uniform

Summers, Duty195, TheCode, (1968);196 GeneralVa. L. Rev.54
Conceptualization, 67 CornellRecognition andFaith —ItsGoodof

Burton,810, on Good Faith(1982); MoreL. Rev. 819 Performance
497,Summers, L. Rev.Reply 69 IowaA toa Contract: Professorof

d,205, a,Restatement, e.supra at comments(1984); §511
cases,categorythird ofconfines of thewithin the narrowerEven

performance,in the onegoverning contractualdiscretionthose
single,implied good faith in aconceptualizeattempt tonotable

Lawdefinition, Burton, and the CommonBreach Contractgeneral of
Faith, (1980),Harv. L. Rev. 36994Duty in Goodto Perform

goodobligationby that the ofinfra, opposed the viewisdiscussed
simply excludingasunderstoodperformance is betterfaith

fairness,decency,standards ofinconsistent with commonbehavior
reasonableness, agreed-uponparties’ commonand with theand

Summers, Cornell L.justified expectations, see 67purposes and
205,820, 826; Restatement, supra a. Thisat commentRev. at §

category,in aown cases the thirdis consonant with ourview
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goodour of faithcanvass of which should inform consideration what
may mayor not demand Genicom in the circumstances beforeof
us.

implied goodHampshire’s obligation ofNew seminal case on the
119,performance, Corporation,v.faith Griswold Heat 108 N.H. 229

183, payA.2d that a for “‘suchheld a contract to month$200
discretion, may[personal] plaintiff], inservices as his sole[the

required plaintiff providerender’” the to a level of services
good faith, 124,consistent id. at A.2d at Thewith 229 187. court

sought inadequately objectives contractingout the articulated of the
by examining language,parties priortheir contractual their

dealings, they dealt,and the context in whichcommercial and
byfound a mutual intention to be bound a contract for actual

123-24,services. Id. at 229 A.2d at The court186-87. then indicated
its parties’readiness to vindicate what it haveinferred to been the

expectations, agreementreasonable and so saved fromthe the
unenforceability findingthat havewould followed from the
plaintiff’s undertaking illusoryhave beento as as the contract
literally gave him 124,the it.discretion to make Id. at 229 A.2d

Thus, contracting party expresslyat 187. a with conferred
nothing rightdiscretion to do wasat all denied the to frustrate the

expectationparty’s receivingother of some reasonable level of
performance.

acting,The todiscretion refrain from articulated in the Griswold
contract, unexpressed agreement litigatedhad been left in the in

case,the next simply parties’where it resulted thefrom failure to
anyaddress performancestandard of pointenforceable on the at

issue. In Seaward City Rochester,Construction Co. v. 118 N.H.of
128, city(1978), obliged383 A.2d 707 the paywas to for

onlyconstruction work to extent itthe received federal funds for
purpose, expressed dutythat the city’sand partcontract no on the

funds, 129, When,to seek id. however,the at 383 A.2d at 708. the
parties due,disputefell cityinto over amounts and the blocked
what it was the paymentbelieved contractor’s fordemand excessive
by simple expedientthe refusing anyof money,to forask federal
id., city relythis court held that the could not on a lack of federal

defending againstfunds in payment,the contractor’s claim for
proving obligationwithout also impliedit had honored an to make

good 130,a money,faith effort to obtain the id. at 383 A.2d at 708.
Thus, again, imposedonce the party’scourt a limitation on one
apparent expectationdiscretion ato thwart reasonable of the other
party, going to the ofessence the contract.
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timing perform-thefrom over ofThe next case arose discretion
607,Co.,Fire Ins. N.H. 392Lawton Southwest 118ance. v. Great
implied576, company anheld an insurance would violateA.2d that

delayed payment itsobligation if it to owngoodof faith owed
coercing acceptingthe insured into lesspurposefor ofinsured the

due, 612, A.2d theid. 392 at 580. Underthan the full amount at
by Lawton, company’sthecircumstances illustratedcontractual

expresspayment resulted neither fromto set the time fordiscretion
simple address(as Griswold) nor from failure to theprovision in

Seaward), practical impossibilitythe ofsubject (as in but from
identifying personin when a wouldthe advance reasonablemoment

pay proceeds.obligation policy’stoof insurer’s thebe satisfied the
distinguishable fromAlthough to this extent theLawton is

thecases, responsecourt’s to risk of unlimitedpreceding the
Seaward,and andwas with Lawtondiscretion consistent Griswold

holding leaving the timemay that a contract forbe seen as under
good limits under aperformance unspecified, faith discretion

also v.of reasonableness. See Albeestandard commercial Wolfeboro
176, 179, 148, (dutyCo., (1985)A.2d489 151Railroad 126 N.H.

priceunspecified what isgood faith contract to commer-of limits
paymentcially reasonable). the of is often essentialSince timeliness

insurance, Lawton,in likeinsured thevalue of theto the
Seaward,corporation in and the contractor in couldGriswold

effectively fordeprived of consideration hisotherwise have been
premiums due).performance (i.e., paying theprior inown

Lawton, sure, improperspoke of the insurer’s motiveto be also
accepting than theinto less true amount owed.to coerce the insured

arrived,performance has it would seemonce the time for thatBut
withholding payment improper; e.g.,wouldany bemotive for

moneywithholding enjoy use of wouldsimply to continued the be
Co., 648,wrong. v. Ins.Accord Prudential 122 N.H. 653-Jarvis

then, any407, If,54, (1982).A.2d to448 410-11 motive withhold
beyond wrong, Lawton ispayment the reasonable time is best

good requireas in which faith was held to thatunderstood a case
timing payment subjectedof a testover the be to ofdiscretion

commercial reasonableness.
Griswold, Seaward, Lawton, whichthis of andTo revisitation

good performance,faith weform the of our law onfoundation
a less review of three other casesshould add somewhat extended

partybriefs, Eachin which are to the same effect.addressed the
Banks, Inc.,Leasing, Inc. v. First NHhas cited Atlas Truck 808

resting Hampshire holding(1st 1987), law forF.2d 902 Cir. on New
specifiedcontract for the hire of automobilesthat the lessee under a
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needs, obligating onlypay perfor its business but it to at a rate
use, goodmile of actual was inbound faith to make reasonable

ordinaryefforts to use the inlessor’s cars the conduct of the lessee’s
business, construction,id. at 904. Absent such a the contract would

obligated lessee,have the lessor to make vehicles available to the
any rightbut exceptwithout to receive inconsideration return at

the choosinglessee’s unfettered insufferance to drive the lessor’s
vehicles, obtaining transportationinstead of needed some other
way. developed precedingThe case reflects the law in the
performance narrowingincases an otherwise unlimited discretion

deprive party reasonablyto expectableanother of consideration.
remaining byThe statingtwo cases have been cited Centronics as

Telecom,Inc.,relevant New York law. In v. Northern 769Wakefield
(2d 1985), employerF.2d 109 Cir. an goodwas held to have violated

firing employee tákingfaith in an advantagefor the sake of of a
extinguishing rightcontract employee’sclause the to accrued

upon discharge, Here, too,commissions id. at 112. we see an
unregulated right dischargeotherwise precludeto limited so as to

employer depriving employeethe from his of contract consideration
alreadyemployeeto which the byhad become entitled virtue of his

performance.own
Similarly, Prentice-Hall,Zilg Inc.,in v. (2d717 F.2d 671 Cir.

1983), denied,cert. (1984), publisher,466 U.S. 938 a book whose
contract with an author contained no restriction on its discretion

spend promotingto book,much or little in the author’s was held
good enoughto be bound in givefaith to make effort to the book

success,a reasonable chance of commercial id. at 679-80. Absent
construction, publishersuch a the would have been free to decline

publicizeto deprivethe book and so to virtuallythe author of the
entire value of the contract.

Despite varietythe patterns,of their fact these cases
illustrate a common agreementrule: appears byunder an that word
or silence to party degreeinvest one with a of discretion in
performance deprivesufficient partyto another of a substantial
proportion agreement’s value,of the parties’the intent to be bound
by an enforceable implied obligationcontract raises goodan of faith
to observe reasonable exercising discretion,limits in that consistent

parties’ purposewith the purposesor contracting.in A claim for
relief from implieda violation of goodthe covenant of faith

performancecontractual potentiallytherefore questions:raises four
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ostensibly uponagreement to or1. allow conferDoes the
performancedegree inof discretionthe defendant a

power deprive plaintiff aa to the oftantamount to
agreement’sproportion value?of the Contractssubstantial

may waysin a of of reliefmultitude and theoriesbe broken
concept goodcorrespondingly numerous, but the ofare

particular problemperformancefaith in addresses the
degreeby subjectpromise to such ofa discretionraised a

seeminglypractical could be withheld.that its benefit
requisite scope,does2. If discretion is of thatthe ostensible

bypartiescompetent that the intendedevidence indicate
legallyagreement Into a contract?their make enforceable

many questionSeaward,cases, and thissuch as Lawton
surelypose issue, and callwill a serious it would notnot

any in the case before us.for extended consideration
why questionhowever,Griswold, must atillustrates the

veryrecognized, the of discretionleast be for breadth
necessary predicate of faith can raiseto a claim bad also

parties’ intent to bound.doubt the beabout
Assuming bound,to be has the defendant’s3. an intent

the limits ofdiscretion exceededexercise of
question depends onThe answer to thisreasonableness?

purposesidentifying purpose or of thethe common
againstcontract, the thewhich reasonableness of

maycomplaining party’s expectations measured, inbe and
community honesty,ofstandardsfurtherance of which

applied.decency canand reasonableness be
complaineddamage of the4. Is of the defendant’sthe cause

beyonddiscretion, events theabuse does it result fromof or
party, against the defendant has noof either whichcontrol

Although questionobligation protect plaintiff? thisto the
may simplylanguage causation,of it be seenis cast in the

sayquestion it to hereas face of three. Sufficethe other
goodemphasizepointthat is that the faithits to

barringrequirement a defendantis not a fail-safe device
every plaintiff’s bargain,bad orfrom fruits ofthe

empowering agreement aan even whencourts to rewrite
agreement’swith thediscretion is consistentdefendant’s

legally contractual character.
analyticalApplying sequence noto instant takes usthis the case

agreementquestions, thefurther first of the four whetherthan the
timingeffectively ofon over theconfers such discretion Genicom
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goodthat, in of somethe absencefrom the escrow funddistributions
deny a substantiallimitation, Centronicscouldfaith Genicom

is, givenGenicom, thatWasbenefit.proportion of the contract’s
indefinitely portion of theaauthority ofdeprive Centronicsto

previously transferred?assetsagreed for the businessconsideration
Lawton,in forobviously contractno. Unlike theisThe answer

provisionsunequivocalexpress andexample, this one contains
thanoccur no latertiming payment, which mustgoverning the of

presumablyprice,days purchasefinal resolution of theten after
Lawton, 118 N.H.mandatory arbitration. Seeconclusion of theon

612-13, to withholdhas no discretion392 A.2d at 580. Genicomat
timingtime, ofbeyond or to affect theapproval pay-out thatfor

draggingIf, indeed, party itswereeitherarbitration itself.the
sayingarbitration, goit should withoutof thein the conductheels

contract,dilatory a breach ofwould be seen asconductthat the
language inin of bad faith or traditionalexpressed thewhether

obligation a reasonable time. See Re-to act withinof theterms
short,statement, 205, Insupra at comment d. because§

mandating of theprovisions payment on conclusioncontractual
getwillprocess date on which Centronicsvaluation determine the

due, Genicom’sCentronics claims to beits it is clear that what
timing reality poweris in a thatover the of distributiondiscretion

other, agreemay exercise, only jointlyparty with the tobuteach
funds from the ambit of theor all of the escrowedto remove some

mandatory pay-out provisions.otherwise
analyticalAlthough structure of thethis discussion reflects the

good performance byprior faith cited Centronics and followedcases
here, also same result would obtain fromwe should note that the

Burton,analysis byapplying proposed Professoran alternative
above, urged employ.has also us toreferred to which Centronics

goodanalysis obligationof the faithBurton’s functional to observe
criteria,discretionary performance applies objectivein seecontract

390-91, identifyBurton, HARV. L. Rev. at to the unstated94
away byopportunities bargainedintended toeconomic be a

performance, and bad faithpromisor as a cost of it identifies as
intended, 386,discretionary subjectively id.promisor’s action ata

thereby refusing389, opportunity, payrecapture an to anto such
arguescost,expected performance id. Centronics that itsat 373.

summary judgment establish thatuncontradicted affidavits
sense,showed bad faith in Burton’s because its refusal toGenicom
undisputed amounts was anauthorize distribution of the so-called

degree concerning“attempt recapture of control the amountto [the]
agreedpurchase price place ... inof the final it had to[which]
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thereby unjustifiablythe arbitrator’s hands ... and attain funds to
which it was not entitled.”

evidentiaryGenicom, course,of denies the uncontradicted force
assuming,that Centronics claims for its affidavits. But even

arguendo, provethat the affidavits are uncontradicted and tend to
respectsasserts,what Centronics there are two in which the facts

would fail the Burton test of bad faith as an exercise of discretion
recapture opportunity foregonemeant anto at the creation of the

contract.
significant, first,It is that Genicom’srefusal to consent to the

recaptures gainsdistribution from escrow neither nor Genicom
anything. itself,In and of the refusal removes no issue from the
contingencies gives presentof arbitration and Genicomno or future
right moneyto the it wishes to obtain. Genicom’sbehavior thus

sharply examples bygiven Burton,contrasts with of faithbad in
discretionary delay preservedwhich the the actual use of funds or

party exercisingother valuable resources to the the discretion. See
point onlyBurton, Harv. L. Bev. at94 394-402. The is that when

discretionary recaptures opportunitythe act an economic does the
pass applying leverageexercise of discretion from the realm of for

inducing agreement sphere faith,the sake of further into the of bad
agreement necessary offending party’sin which no is to realize the

advantage.
equallyThe contrast is stark between the result of Genicom’s

bydecision and the beneficial results obtained defendants in the
specifically upon. example,Lawton,cases Centronics Inrelies for

by refusing pay policy proceeds, companyto the the insurance
opportunityfunds,retained control of the for whatever investment

advantage.might company money keptbe to its The had the and
Telecom, Inc.,in v. Northernit. So too where theWakefield

money,employer kept Zilg Prentice-Hall,the commission and in v.
moneypublisher spendInc., where retained thethe it refused to

advertising In cases,on the author’s book. each of these the
discretionary kept money pocket,defendant’s act of bad faith in its

opportunities moneywith the attendant to use that as it saw fit.
contrary, by standingrefusal, alone,On the Genicom’s it neither

moneypennyretains nor obtains a of the it wishes to receive.
A second and more fundamental flaw infects Centronics’s

analysis,reliance on the Burton however. It will be recalled that
conception performanceBurton’s of bad faith in is the exercise of

purpose recapturing opportunities foregonediscretion for the of or
bargained away contracting,at the time of with the identification

foregone opportunities depending objective analysisof such on of
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maythey]“[e]xpectations from theparties’ be inferred[asthe
ordinarylight businessexpress course ofof theincontract terms

____”customary practice Burton, Rev. at 389.Harv. L.94and
partiesobjective nevertheinfer thatexists toHence, basisif an

anyrightawaybargained to conditionof themof eitherthe
any disputes,completing thenofarbitrationtheondistribution
insisting,byguilty whateversobad faithofcan not beGenicom

opportunitymaysubjective for suchinfer that theWemotive be.its
away.bargainednever wasinsistence

conciselyAlthough there willstatenotdocontract documentsthe
very aclose to suchdistribution, texts cometheinterimbe no

languagequotedpreviously escrowprovision. of thethehaveWe
agreement of the Purchase2.07with Section“[i]n accordancethat

agentAgreement,” the fund until instructedshall holdthe escrow
buyer’sby a Sectionto make distribution.seller’s counselandthe

Paymentheadingtopicquoted ofis “FinalItsabove.was also2.07
paymentprovidesPrice,” final and settlementit thatandPurchase

days of net bookfinal determinationwithin ten of themadeshall be
presumablyprice,purchase closebe at thewillwhichvalue and

apparentlyPayment so called tois“Final ...”arbitration.of
Closing“Paymentdistinguish Date,”onto Sellersit from the

agreement,byrequired is no othersince there§ the2.03 of
any paymentcallingprovision The text thusor distribution.for

agentpartiessupports intended the escrow tothat thethe claim
any,payment,point ifthe finaluntil the offund intactleave the

days pricethe finalto Centronics ten afterwould be duethat
determination.

understandingreading by evidentof theconfirmed anThis is
pay-out.bypurposes on Wesuch a restrictionto be servedbusiness

originalexplained $5,000,000was to beescrow ofabove that the
Adjustmentby deposit Amount, whichof anincreased Genicom’s

proposedequal of Centronics’s revisionamountwas to thein effect
preliminary purchasepurchase price thein excess offinaltheof

obligated acceptedAlthoughprice. to followwasCentronics
accounting procedures sheet toit revised the balancewhen

any adjustment, was to be unaudited andrevisionthecalculate
settingthe of this amount.had no control overGenicom
entirely subjecthowever, to Centronics’sGenicom, leftwas not

higher,temptation lower,rather than ato state anatural
suppose partyAdjustment to eachIt is reasonableAmount.

resultingdisagreementappreciated and theofthat the extent
roughly proportional to the sizewould beof arbitrationduration

uponAdjustment had to wait theIf CentronicsAmount.of the
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anyoutcome of funds,arbitration before it received escrowed then
relyGenicomwould be able to on Centronics’sown self-interest to

probable length by limitinglimit the of arbitration the amount of
adjustment potentially subjectthe to arbitration.

party expectedIt is also reasonable to assume that neither the
emergeother to from arbitration with the whole escrow fund. Each

inducingtherefore had reason to seek some mechanism for the
promote speedy promptother side to arbitration and the distribu-

money. byprovidedtion of escrowed Such a mechanism would be
conditioning any completinga scheme arbitration,distribution on

processsince each would thus be induced to hasten the for their
common benefit.

probability party expectedis, therefore,The that each the
throughout arbitration,escrow to remain intact as the reason for

agreementGenicom’s that Centronics would have discretion to state
adjustment, promptamount of the and as the inducement to athe

object obtainingeffectuation of their common of whatever would
Whether,be due to each from therefore,the fund so escrowed. we

rely analysis underlying prior cases,on the our own or on the rule
espoused by judge’sBurton,as we affirm the trial conclusion that

seeking contract,Centronics is a revision of the not the enforcement
good performance.of faith in its

Affirmed.

All concurred.
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