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exceptionrecognized fireman’sto theanin thatSmithThe court
gas failed toleak butknew of awhere the defendantrule existed

danger. 449-50, 144 A. atId. atof the hiddenthe firemanwarn
Migdaldisputeappears Officercase, to be no thatIn there62. this

confronting. Wehe wasof the hazardthe natureunderstood
unconvincing.argumentplaintiffs’therefore find the

arguments,plaintiffs’disposition it isof theof ourBecause
plenaryproprietyunnecessary theirof review ofto consider the

grantingarguments the motionsThe ordersas to all defendants.
summary judgment defendantsin favor of theand dismissalfor

CommunityHospital WeHealth are affirmed.and MentalConcord
summary judgmentgranting in favor of thethe ordersreverse

Stamp,Stamp, Robert andandWalter and Caroldefendants
proceedings withconsistent thiscase for furtherremand the

decision.
part; part;inin reversedAffirmed

remanded.

J.,Souter, sit; others concurred.did not the
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Soden,Sulloway (EleanorHollis & of Concord H. Holmes on the
orally), Psychiatricbrief and for Institutes of America.

Rath, P.A.,Young, Pignatelli Oyer (Eve Oyerand of Concord H.
orally), Hospital.on the forbrief and Lake Shore

Jones, SempleMcSwiney, Douglas, (Carroll& of Concord F. Jones
orally), Mediplex,on the brief and for Inc.

Upton, Smith, (RussellSanders of Concord& F. Hilliard on the
orally), Whisperingandbrief for Pines.

Johnson, Psychiatric America,J. Institutes of Lake Shore
Mediplex,Hospital appealand Inc. from a decision of the Health

Planning grantingServices and Review Board a ofcertificate need
on to James andreconsideration Maureen O’Neil for the establish-

drug facilityment of an alcohol and rehabilitation known as
Whispering Psychiatric Mediplex,Pines. Institutes of America and

appealInc. as well the denial of offrom certificates need which
drugwould allow each of them to construct an alcohol and
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follow,facility. we vacate theFor the reasons thatrehabilitation
Whispering Pines andgranting of need forthe certificateorder

denying certificates of need toWe affirm the orderremand.
Mediplex,Psychiatric Inc.Institutes of America and

1984,July (Mediplex) filed a letter of intentMediplex, Inc.In
Planning (theand Review Boardthe State Health Serviceswith

specialty hospital for the treatmentboard) establish 152-bedto a
sixty days,patients. Withinand abuseof alcohol substance

Psychiatric (P.I.A.) applicationfiled an forInstitutes of America
(CON)of to build a 60-bedcertificate needa alcohol/substance

Mediplex’s applica-applicationspecialty hospital. This andabuse
1984, togethertion, aswhich was in October were “batched”filed
151-C:7, VI(b)applications. (Supp. 1983); N.H.competing RSASee

Rules, (1985).306.01(g)Admin. He-Cer
1985, applica-February and O’Neil filed anIn James Maureen

drugadolescent alcohol and rehabilita-to establish an 80-bedtion
facility Whispering delaysPines. Because ofto be known astion

reviewing Mediplex’s hearingsapplications, forin P.I.A.’s and
applications Whispering applicationPines weretwo and thethese

23,May 1985, applicationsday. three wereon the same On allheld
denied.

mid-June, 1985, for of theirIn the O’Neils moved reconsideration
26, 1985,Mediplex Julyso. Onnor didapplication. Neither P.I.A.

hearing grantedandheld a reconsideration a CON to thethe board
Whisperingthe of Pines. The board didfor establishmentO’Neils

notify Mediplex hearing.P.I.A. of reconsiderationnot or this
1985,August P.I.A., Mediplex (LakeHospitalIn Shoreand Lake

Shore) grantingmoved for reconsideration of the decision a CON
grounds.Whispering Mediplexnumber P.I.A.for Pines on a of and

contended, theyalia, “competing”inter had submittedthat
applications and of theshould have been notified reconsideration

21,1985,hearing. statingOctober the board issued anOn order that
hearing applicationsit would conduct a to reconsider all three and

applications competingthreethat it would treat the as and consider
hearingThein relation each other.them to board scheduled a for

13,December 1985.
however,hearing, postponedThat was while this court considered

P.I.A.,declaratory judgment by seeking rulingpetition for aa filed
governor’seffect onas to the of the moratorium the issuance of

CON’s, 1, Psychiatricwhich 1985. Seebecame effective June Inst.
125,Mediplex,v. 536 (1987)America 130 A.2d 169N.H.of

(governor’s applicable).on CON’s notmoratorium issuance of On
1988,July 22, affirmingthe board issued an order its earlier
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applications competing, statingdecisionto treat the three as for the
priorfirst time that the reason for this decision was its failure to

notify Mediplex hearing.P.I.A. and of the reconsideration The
scopeorder also stated that the of the evidence would be “limited

Mayprior 23, 1985,”to that which was before the Board to and
“onlythat it would consider new ininformation as defined RSA

IV(a)(1)-(4) [(Supp. 1988)].”151-C:9,
August hearing.12, 1988,On the board held the reconsideration

September orally23, 1988,On the board voted to reaffirm its
granting Whispering denyingearlier decision a CON to Pines and

Mediplex.to P.I.A. andCON’s both It did not issue a written
following appeals28, 1988,time.decision at that On October these

September by Shore,of the board’s 23 decision P.I.A. and Lake the
adopt prepared bydecision, staff,board voted to a written its which

accordingwas, chairman,to the board consistent with the
“preliminary” September includingdecision,vote of 23. The written
findings fact, 31,of was issued October 1988.

appeal, partiesOn the raise a number of issues. P.I.A. and
Mediplex joint argue rehearing Augustin a brief that the held on

statutory requirements chapter12, 1988,failed to meet the of RSA
(Supp. 1983), pertainingthe151-C statute to the issuance of CON’s

which was in effect on the date of the board’s initial decision to
deny Whispering Psychiatricthe CON for Pines. See Inst. of

Mediplex, They129-30,America v. 130 N.H. at 536 A.2d at 171.
contend wellas that the board violated this statute and its own
regulations, by failing statutoryapplydate,in effect on that to the

by considering by failingcriteria, criteria,irrelevant and to
comparative competing applicationsconsider the merits of the in

reaching Whisperingits decision to issue the CON to Pines and to
deny Theyapplications. alsotheir assert that the board violated

by failingprocess rightstheir due to deliberate on the merits of
by failingapplicationsthe to issue aand written decision that

accurately arguesreflected the board’s P.I.A.deliberations.
individually grantthat the board’s decision to a theCON for
Whispering facility deny contraryapplicationPines and to its was

demonstratingclear,to the unrebutted evidence that P.I.A.’s
application superior Whisperingwas to those for Pines and
Mediplex.

operates specialty hospitalShore,Lake which a bed and has
opposed granting joiningCON’s,the of additional in inaddition to

by Mediplex, arguesseveral of the claims raised P.I.A. and that
findings required by 151-C:6,the board failed to make the IIIRSA

(Supp. 1983). arguesIt as well that the board violated the statute
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comply withdid notby granting a CON whichrulesits ownand
responds issuesWhispering to thePinesHealth Plan.the State

of thethat noneby parties, and also contendsthe otherraised
parties properly this court.is before

nonePines’ claim thatup WhisperingWe must takefirst
151-C:9, (Supp. 1983)I states:standing.parties has RSAof the

ofsubmitting application for a certificate“Any person an
thedecision ofneed, aggrieved with theif or dissatisfied

right, petition whichupon aagency, theshall havestate
upongrounds whichofprovides a statement thedetailed

agency to be erroneousof is claimedthe decision the state
law,contrary appeal from saidand the toto the factsand

pursuant RSAsupreme court to 541.”to thedecision

thirty days application forafter theprovides: “WithinRSA 541:6
granted,rehearing denied, or, application is withinif the thena is

rehearing, mayapplicantthethirty days suchafter decision onthe
P.I.A., Mediplexby Supreme Sinceappeal petition Court.”to the
persons directlyrehearing parties orLake Shore moved for asand

theygranted,not(see 541:3) the wereaffected RSA and motions
541, given proceduralappellants chapter theproper under RSAare

posture of the now before us.case
thenext address Lake Shore’s claim that the board violatedWe

CON’s, rules, bygoverning of and its ownstatute the issuance
granting complydid not with the State Health Plan.a CON which

arguesSpecifically, Lake that the board not haveShore could
PinesWhisperingto because the board had beforeissued a CON

existing andit uncontroverted evidence that alcohol detoxification
programs Hampshire notrehabilitation in New did have an annual

occupancy yearsaverage for most asrate of 80% the two recent
by the Plan. thisrequired Health We examine issue at thisState

correct,arguesLake iftime because that it is then the boardShore
properly granted ornot a CON to either P.I.A.could have

therefore, any mayMediplex, and other errors which have been
by board, alleged by Mediplex,the andcommitted as P.I.A. were

harmless.
by 151-C:8, (Supp.IThe State Health Plan is referenced RSA

provides part:1983), which in

issue, denyagency or“The decision of state withdrawthe to
need, emergencyexcepta certification of in circumstances

health, withpose publicwhich a shall be consistentthreat to
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planthe state health in effect on the date the letter of intent
agency.”is filed with the state

(Emphasis added.) applicable (FY 83-85)The State Health Plan
Appendix “Program SpecificC,included in its VI entitled

Assurances,” a section labeled “Standards and Guidelines for
Alcohol Detoxification and Rehabilitation Services.” SA 9 of that

average occupancysection states: “There shall be an annual 80%
yearsrate for the two most recent in alcohol detoxification and

programs priorrehabilitation and facilities to consideration for
expansion.” arguesLake Shore inthat order to be “consistent with”
this mandate in Plan,found the State Health the board was
required comply strictly provision, accordingto with which,this

Shore,to Lake it did not do.
board, grantingThe in 31,its written 1988,decision of October

Whispering CON,Pines a held:
upholds“The Board its decision that the Standards in the

State Health Plan were met. This was demonstrated in
supplied by Region Hospitalevidence Lakes General ...

Hospital partand Frisbee Memorial ... and included as
Pre-Hearing21,of the record in the October 1985 Order.

patients drugThis information indicates that with and
diagnosis being Surgicalalcohol were treated in Medical

beds instead of substance abuse Thus,beds. there were
patientssufficient substance abuse to meet the 80%

standard.”
The board thus found in substance that the 80%standard was met

indicating patientsif it took into account data that alcohol abuse
using surgical languagewere medical beds. The clear of the

provision, requires average occupancyhowever, an annual 80% rate
programsfor “alcohol detoxification and rehabilitation and

by language provisionfacilities.” Since its the excludes consider-
surgicalation beds,of the use of medical we must determine

required comply strictly partwhether the board was to with the
provision occupancyof the which called for 80% in “alcohol

facilities,”detoxification and rehabilitation or whether the board
flexibility determininghad and discretion in what it would consider

deciding figurein whether the 80% had been met.
particular provisionThe of the State Health Plan at issue

____”is found in a section labeled “Standards and Guidelines
Although “guideline” largethe term connotes a measure of

“somethingdiscretion, up“standard,”the term as that is set and
by authorityestablished ...,”as a rule Webster’s Third New In-
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little,Dictionary 1961), indicatesed.(unabridged2223ternational
examining and Guidelines”flexibility. “Standardsany, In theif

“should”; others,the wordlisted, provisions usewe note that some
of the wordus, “shall”. The useemploy the wordone beforeas the

provisionparticulartheSupports thatthe conclusion“shall”
for See N.H.-allow discretion.a which does notarticulates standard
268, 272, 508,Ins., 444 A.2d122 N.H.Health Serv. v. Comm’nVt. of

However, the which refers towe examine statute(1982). when510
Plan, does have athat the boardwe concludethe State Health

figuredetermining hadin whether the 80%ofmeasure discretion
151-C:8, (Supp. 1983) theI states that board’smet. RSAbeen

Plan.with” the State Health We holdbe “consistentdecision must
standard,occupancywith”to be “consistent the 80%in orderthat

of use ofthe discretion to take note the medicalboard hadthe
by patients. See Roanokesurgical beds alcohol and substance abuse

599, 606, 525,Hospitals App. S.E.2dKenley,v. 3 Va. 352Memorial
meaning(Va. App. 1987) (plain the term “consistent with”of529

with,’ with,’harmony ‘holding to‘compatible“‘in the sameis
However,general agreement with____’”) the 80%principles,’ or ‘in

infigure strictly complymet order to with the Statehad to be
Plan.Health

Although the could note the ofboard take of number
facilities,using typespatients ofother we aresubstance abuse

upon byrelied thefrom an examination of the evidenceunable
thatto determine the board’s decision the 80%board whether

bysupportedis theoccupancy rate had been achieved evidence. The
hospitalshadrelied on two letters it solicited from withoutboard

althoughWe note that theredetoxification units. wasdistinct
great majority of the which had notevidence that the facilities

yetoccupancy orwere either under construction notachieved 80%
itmake clear whether suchopen, and the 80% standard does not

included, findingshould be not reach its thatfacilities the board did
by excludinghad these beds thethe 80% standard been met from

Although patientseach states the number of with acensus. letter
secondaryprimary diagnosisor relative to oralcohol substance

particular hospital pasthad in thethat each treated twoabuse
manyyears, letter how at anand one determined beds 80%

occupied hospitaloccupancy patients have ifrate the would the had
unit, neither letter articulates how thesea distinct detoxification

required byfigures occupancyrelate to the 80% rate the State
Thus, we unable from theHealth Plan. are to determine evidence

a to thatwhether there was basis for the board conclude the use
surgicalby patients compensates,of beds in somethese medical



184

programssense, facilities,for the offailure detoxification and most
operational, figure,of which were not to reach andthe 80% thus

supportsthewhether evidence the board’s conclusion that the 80%
figure findingsFurthermore,been met. the nohad board made

support figure met,which its conclusion that the 80% had been
referring justother than to the evidence described. Because we are

thus unable to determine whether the board inacted accordance
(Supp. 1983),151-C:8,1with RSA we vacate and remand the order

granting Whispering emphasizeso,a CON to Pines. As we do we
agency required findingsthat an is to set forth which will enable

meaningful judicial Ins.,review. N.H.-Vt. Health Serv. v. Comm’nof
273,122 444at A.2d 510.N.H. at

Mediplex,We now turn the claim of P.I.A.to and in which Lake
considering, failingconcurs,Shore that the board erred in or to

reachingconsider, certain factors in its decisions. The claim has
parts (Supp. 1983), requires151-C:6,1onseveral based RSA which

agency reaching onlythe in its decision to the“consider criteria
____”duly adopted published partieshavewhich been and The

argue requiredfirst that the board to thefailed “consider” criteria
by regardingas shown the board’s lack of discussion the criteria

during pre-vote They argueits deliberations. next thethat board
erroneously Whisperingits onbased decision the thatfact Pines

operating yearsperiod following grantinghad been for a of two the
July Mediplexof the inCON 1985. P.I.A. and claim as well that

failing comparativethe board erred in to consider the merits of the
competing applications. We first claimaddress the that the board
erroneously Whisperingconsidered factthe that Pines was
operational, doinginbecause weso answer the other claims as well.

September meeting,23,The 1988board at which the board voted
grant Whispering Pines,to affirm its decisionearlier to a CON to

entirely followingconsisted almost of the discussion:
patently“[One stated:]board member ‘... I itfeel would be

stage gameatunfair this of the to revoke a that’sCON
whyproperly supportingissued. And I’m motionthat’s the

Whispering[to affirm CON]the Pines that is us.’before
responded:]“[Another T [thewant to concur with first

opposed occupancymember]. Iboard was for reasons of
and the time. But Iso-forth at don’t think we can turn

years changearound in two or three and our minds on the
majorityaction of the Board that was the vote at the time.’

exactly“[A stated:]third T feel the same.’
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also‘... I am convincedmemberboardfourth said:]“[A
presented at reconsid-thewas new evidencethat there no

anhearing that we madeshow uswhich woulderation
time around.’decision the firstincorrect

your Evenresponded:] echo statement.‘I’d like tofifth“[A
minutes,gethearing,though I did theI here for thewasn’t

anythingall, in minutesI find theit didn’tand read and
gavehearing any new information.’”of that that

discussion, despitethat theparties concludeBased this theon
31, 1988,October thatin later written decision issuedstatement the

operating atWhispering was riskPinesfinds thatBoard“[t]he
and, thus, implicationshearing the ofpending of thisthe outcome

inanWhispering are not issue thiswithdrawing Pines CON
implications.review,” in the Suchfact considerboard didthe

151-C:6, (Supp. 1983),contrary RSA Itowould beconsideration
considered, and theappropriate to bethe criteriawhich lists

22, 1988,July which restricted theprehearing order ofboard’s
priorthe boardto which beforeto be considered that wasevidence

However, in1985, original ourMay 23, the date of the decision.to
urge,indicate, that theappellantsasopinion, minutes do notthe

by Whispering Pines wasinfluenced the fact thatboard was
Rather, opinion, thethe minutes reveal boardoperational. in our

concludinggrounds had not been shown foropinions thatmembers’
Lookingprior had been incorrect. backdecisionthat the board’s

discussion, thoughtone who it unfairwe find board memberat the
“properly” Two otherCON that had been issued. boardto revoke a

they change been thecould now what hadmembers believed not
vote, from error. Two othermajority presumably one that was free

opinionsin their no newspecifically thatboard members concluded
provided which that the earlierinformation had been revealed

had been incorrect.decision
minutes,clear, upon of the isWhat becomes close examination

Whispering Pines wasthe board’s awareness of the fact thatnot
hearing onethe board’s of as foroperational, but treatment the

grantprior Whisperingof its to Pines adecisionreconsideration
Rules, 302.02(c) (1985) (decisionCON, Admin. He-Cersee N.H.

showing“absent a that the finalupheldbe on reconsiderationshall
unreasonable, weightcapricious, against ofthedecision was

evidence, agency’s procedure ...”),with theinor not accordance
applicationsopportunity to the threerather than as a first review

determiningin to each other. The board’s focus on whetherrelation
well,evident, inprior been incorrect is as theits decision had

findings:decision, followingboard’s written which listed the
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presented hearingpublicNo new evidence was at the
originalto indicate that erred inthe Board its decision.

significant changeshave inThere been no the factors
upon byand circumstances relied sincethe Board the

Julyoriginal 26,decision on 1985.
“— Hospital[P.I.A.],Northern Meadows Lake Shore and

Ridgeview [Mediplex] did not thatdemonstrate their
participation anyparty impacthadas a the Board’son
original decision.”

findings languageWe note the first twothat followthe of RSA 151-
1983),(Supp. “goodC:8, III which whatdefines constitutes cause”

granting hearing.for a reconsideration
Having hearingthereached conclusionthat the treatedboard the

granting Whisperingas one for reconsideration of its decision Pines
doingCON,a must nowwe determine whether erredthe board in

Mediplex argue requiredso. P.I.A. and that wasthe board to
comparative applications.consider the merits of the three The

prehearing 21, 1985,board’s order dated October stated that at the
hearing applicants competing“[a]ll three shall be considered
applicants shall inand be eachconsidered relation to other.” The
July 22,1988, order thereaffirmed board’s intention to consider the
parties’ Whisperingcomparative Pines, however,merits. contends

authority applicants. agree.tothat the had no so treat theboard We
VI(b) 1983) provides(Supp.151~C:7, “[i]nRSA that order for a

competing application byqualifyto for consideration the state
agency[,] days[i]t... must be ... withinfiled 60 of the date of

receipt original applicant’snotification of of an letter of intent ...”
complete. dispute Whisperingand it must is nobe There that Pines

60-day Whisperingfailed to thismeet deadline. Because the Pines
application “qualify by agency”notdid for consideration the state

application VI(b)competing (Supp. 1983),151-C:7,as a under RSA
we whether themust determine board nevertheless had the

Whispering applicationthediscretion to consider Pines in relation
byapplications Mediplex. Uponto the filed P.I.A. and consider-

(Supp. 1983)chapteration, we thathold RSA 151-C and the rules
(Supp. 1983);thereunder, 151-C:10,1enacted see RSA N.H. Admin.

(1985),Rules, He-Cer 301.01-311.01 did not theallow board to
applications competing.consider the three as

byAccording adopted agency, applicationsto a rule the all which
qualify competing (Supp.VI(a) 1983),151-C:7,as under RSA and

days, original applicationwhich are filed within and the60
during specified periodasubmitted “will be reviewed simultane-

ously in Rules,and considered to eachrelation other.” N.H. Admin.
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necessarily preventby306.01(c). not itselfThis rule doesHe-Cer
of otherconsidering comparative meritsthefromthe board

However,60-day RSAnot the deadline.applications do meetwhich
reaching a decisionprohibits agency, in151-C:6,1 1983) the(Supp.

considering any havedeny CON, whichgrant criteriafromto or a
agencyAlthough must“duly published.” theadopted andnot been

whichcompeting applicationscomparative merits ofconsider “[t]he
151-C:6,...,”151-C:7, VI(b) RSArequirements of RSAmeet the

Rules, 304.01(n) (1985), no1983); He-CerI(n) (Supp. Admin.N.H.
comparative merits oftheprovision board to considerallows the

151-C:7, 1983), whichVI(a) (Supp.competing applications, see RSA
151-C:7, VI(b) (Supp. 1983).RSArequirements ofdo not meet the

rules, permittedTherefore, the board was notstatute andunder the
application in to theWhispering Pines relationtheto consider

mayby Mediplex, theP.I.A. and since boardapplications filed
“duly adopted.”only criteriaconsider

inpermit the board thedetermining that the statute did notIn
competing, weapplications noteto the three asinstant case treat

Whisperingonly of the Pinesthat it was after reconsideration
requestby applicantsapplication, the other toand a failure

reconsideration, the board made the decision to treat the threethat
Thus,competing. this is not a where the boardapplications as case

sought applicationinitially an on which review had beento treat
151-C:7, 1983), competingdelayed, (Supp.XIII with ansee RSA as

date,althoughapplication, a was thenwhich filed at later
undergoing review.

notify MediplexThe P.I.A. of theboard’s to andfailure
hearing Whispering applicationon doesreconsideration the Pines

justify 21,not board’s decision in its October 1985 order to treatthe
Mediplexapplications competing.as if andall three Even P.I.A.

given opportunity inparticipatetheshould have been to the
theyhearing, not havewould have been entitled to their own

considered, applications “qualifythe notapplications as did for
151-C:7, (Supp. 1983),VI(b) theyconsideration” under RSA nor had

respectivetherequested of board’s denial of theirreconsideration
151-C:8, (Supp.IIIapplications. 1983).See RSA

addition, Appeal Institute,In our decision in Behavior Scienceof
928, (1981) persuade121 A.2d not toN.H. 436 1329 does us reach

contrary upheldIn that we thea result. case decision of the State
Planning reconsideration,Development,Health toOffice of and on

sixty daysapplication which nottreat an had been filed within of
original applicant’s competing application.of as athe letter intent

case, however,933, 935,121 N.H. at 436 A.2d at 1332-33. In that
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original applicant’s application incomplete longthe was found beto
“competing” applicant application.after the had filed an The

original applicant changes application duringhad also made in its
process applicantthe about which the notother was informed. We

original applicant’s applicationtherefore held that the could be
stageapplicationremanded theto initial consideration infor

“competing”application. emphasizedrelation to the inWe that case
failing]”that our decision to the inerror to file within“overlook^

sixty days largely byinstance,”“in this was influenced the absence
defining “competing” “completed” applica-of therules terms and

Appeal Institute, 935,tion. Behavior Science 121 atN.H. 436 A.2dof
place throughout processcontrast,at In in1333. the rules the in

clearly applicationthe caseinstant out whenset an shall be
application, includingin relationconsidered to another when an

applicant completed application.must have a Seesubmitted N.H.
(1985).Rules,Admin. He-Cer 306.01

inapposite SupremeWe findalso the United States Court decision
(1945),adoptedF.C.C., 327,of AshbackerRadio Co.v. 326 U.S. 333

Appeal Science, 935,in 121Behavior N.H. at 436 A.2d at 1333.of
grantedcase,In thethat Federal Communications Commission one

mutually applicationsof two exclusive for a radio station license
hearing application.before it aheld on other Thisthe action served

deny applicant opportunityto the other aan to obtain license. In
hearings applications,case,the instant the board held on all three

following anyhearings applicationsand the one or themore of
granted.could have been After the denied allboard three

onlyapplications, Whispering requestedPines reconsideration and
granted rehearing. Thus,was a it thecannot be said in instant case

Mediplex opportunitythat either P.I.A. or was denied an to have
application Ashbacker,its heard. 333.See 326 U.S. at We are also

byfinding rulingno theaware of or board as to need that would
granting application.thehave out moreruled board’s than one See

id.

Although ruling prior Augustthe in 12,board erred to the
hearing1988 that itreconsideration would consider all three

applications partiesother,in relation to each the were informed
through prehearing hearingthe board’s orders that the would

they prepared presentedissue,address this and and evidence with
understanding. opportunitypartiesthat Since the did thenot have

present appropriateto evidence to a motion for reconsideration of
Whisperinggranting Pines,the board’s a CONdecision for we

rehearing presentationremand the case for a to allow the of
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He-RuleHampshire Administrativewith Newevidence consistent
(1985).Cer 302.02

Augusttreating theinHaving was correctthe boardfound that
priorits decisionofhearing for reconsideration12, as one1988

boardthat theCON, the claimneed not addressgranting a we
1983).151-C:6, (Supp.Iin RSAthe criteriato deliberate onfailed
havecould notaddition, that the boardwe findIn because

notMediplex, we doP.I.A.of a to ordenial CONreconsidered its
P.I.A., Mediplex and Shoreby Lakeraisedthe other claimsreach

hearingconcerning and written decision.the

part;inand remandedVacated
part.inaffirmed

sit;J.,SOUTER, others concurred.did not the
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