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He-RuleHampshire Administrativewith Newevidence consistent
(1985).Cer 302.02

Augusttreating theinHaving was correctthe boardfound that
priorits decisionofhearing for reconsideration12, as one1988

boardthat theCON, the claimneed not addressgranting a we
1983).151-C:6, (Supp.Iin RSAthe criteriato deliberate onfailed
havecould notaddition, that the boardwe findIn because

notMediplex, we doP.I.A.of a to ordenial CONreconsidered its
P.I.A., Mediplex and Shoreby Lakeraisedthe other claimsreach

hearingconcerning and written decision.the

part;inand remandedVacated
part.inaffirmed

sit;J.,SOUTER, others concurred.did not the
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Arnold, attorney generalJohn P. Dunn, Jr.,E. assistant{Robert
attorney general, orally),on the brief and for the State.

Duggan, appellate defender,James E. Concord, byof brief and
orally, for the defendant.

Batchelder, appealJ. This is an from a conviction in the
Superior {O’Neil, J.) uponCourt stipulatedbased findingfacts the

guilty driving havingdefendant of after been certified as an
offender, (Supp.habitual 1988);RSA 262:19 (Supp.RSA 259:39

1988), sentencing yearand him to serve one in the house of
correction, (Supp. 1988). AlthoughRSA 262:23 we have decided
many involvingcases statute,the habitual offender this case is the

involving procedure byfirst a new which habitual offender
bycertifications are made the director of the division of motor

vehicles, by superiorrather than the court. Compare RSA 262:19
262:19, :20,(Supp. 1988) (priorwith RSA :21 to amendment or

repeal by 1985, 213:10, :26, I).Laws For follow,the reasons that
we affirm.

partiesThe stipulated followingto the facts for trial. On March
1987,20, hearingsa officer at the division of motor vehicles

reviewed a certified abstract of the defendant’s motor vehicle
and,record based on convictions,three misdemeanor issued an

finding Gregoryadministrative order Canney to be an habitual
RSA (Supp.offender. 1988). hearings262:19 The officer did not

underlyingreview the convictions,misdemeanor nor did he make
any inquiry into whether or not representedthe defendant had been
by rightcounsel or had waived the to counsel in those Thecases.
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he hadthatnoticeput the defendant ondivision of motor vehicles
license.his driver’sand revokedbeen an habitual offenderdeclared

1987,15, thelater, SeptemberApproximately six onmonths
25, way in Westpublican on Route adefendant drove automobile

Countyby Carrollsubsequently indicted theOssipee, and was
being habitualJury driving as ancertifiedGrand for after

trial, the habitualmoved to excludeoffender. Prior to the defendant
agency’sfinding ground that the administrativeon theoffender
process.underlying dueconvictions violatedreview thefailure to

admissibilityinterlocutory theThe an transfer ofcourt authorized
remand, deniedissue, accept. the courtwhich we declined to On

exclude, he and convicted.the motion and was trieddefendant’s to
presentedappeal the tothat evidenceThe defendant concedes on

for to find thea basis the courtprovidedthe sufficientcourt
being an habitualguilty driving certified asof afterdefendant

guilty finding inoffender, argues this casethat the court’sbut
underlying determi-administrativereversed because theshould be

provewas tohe was an offender inadmissiblenation that habitual
particular,In the defendantan of theelement criminal offense.

processhim dueproceeding deniedclaims that the administrative
itFederal Constitution becausethe fifth amendment to theunder

underlyingprovided misdemeanorno review of whether the
placeda andor valid waiverwere with counselconvictions obtained

anydisprovehim an defendant to factthe on as uncounseledburden
agreenot thein vehicle record. We do with defendant’sthe motor

contentions.

arguments uponare a collateralThe defendant’s based
hearingunderlying which classifiedattack on the administrative

generalhim rule the defendantas an habitual offender. The is that
may collaterally determinationnot habitual offenderattack an

having it, court-appointedappeal nor is he toafter failed to entitled
Lemire,hearing. 125at the habitual State v. N.H.counsel offender

461, 820,462, federal(1984).481 A.2d 821 Neither the State nor the
requiresclause counsel asprocessdue that a defendant have a

safeguard andprocedural proceedings,offender anin habitual
uponorder convictions ofuncounseledhabitual offender based

452, 458,Cook,v.violations State 125 N.H.motor vehicle is valid.
States,823, (1984) v. 445(citing481 828 Lewis United U.S.A.2d

(holding permissible an earlier(1980)55 that it was to refer to
identifyingpurposefor of a class to whichinvalid conviction the

penal applied)).a statute
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(Supp. 1988)The defendant was convicted under RSA 262:23 for
driving havingthe crime of after been certified as an habitual

accordingly. (Supp. 1988)offender and was sentenced RSA 262:23
part statutory promote safetyis of a scheme enacted to maximum

roadways, deny privilege drivingon this State’s to the of motor
persons safetyvehicles to indifferent to the of others and

disrespectful safety discourage repeatedrules,of the State’s and to
punishtraffic violations and habitual offenders. RSA 262:18. This

statute is similar law,to Maine’s habitual offender which uses
imprisonment prospective"... sanctions to deter motor

operators flouting disabilityvehicle from the civil classi-
longoffender,fication as an habitual so as the classification

notwithstanding any impairmentunreversed,stands ... in
proceedings leading adjudica-the to the habitual offender

regardless upon persontion and of the basis which the was
ineligible operatedeclared to a motor vehicle.”

(Me. 1984).O’Neill, 415,State v. 473 A.2d 419 The focus here is
reliabilitynot on convictions,the of the individual but rather on

preventing potentially dangerous personsthe State’s interest in
driving.from Lemire,As in Lewis and the defendant in this case

timely challenged validity priorshould have the of his convictions
disability drivingor otherwise removed his before an automobile

public way. (Supp. 1988)(allowingon a SeeRSA 262:24 a defendant
petition expirationto for reinstatement of license after of revocation

period imposed status). reliabilitydue to habitual offender The of
predicate proceedingthe convictions is not at issue in the criminal

guilty drivingto determine whether or not the defendant was of
(Supp.after as ancertification habitual offender. See RSA 262:23

1988); supraO’Neill,see also at 419.
charge operationConvictionon a of after certification as

proofrequires (1)an habitual offender of two elements: that an
barring person drivinghabitual offender theorder from a motor

(2) personexisted,vehicle and that the drove a vehicle onmotor
ways prohibiting drivingthe of this State while the order such

(Supp. 1988).remained in effect. SeeRSA 262:23 was noThere shift
proofin the burden of on the essential elements of this crime. The

hearings proceeding correctlyofficer at the habitual offender
primaadmitted the ofabstract the defendant’s conviction as facie

duly priorevidence that the defendant was convicted of the
(Supp. 1988).262:19,offenses. RSA I “In the absence of sufficient

produced by primaevidence the defendant to rebut the State’s facie
case, the State need not submit additional evidence to sustain its
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v.Statevalid.”prior convictions wereproof that theburden of
1165,111, 112, (1982).441 1166Buckwold, A.2d122 N.H.

Mendoza-Lopez, 107on United StatesThe reliancedefendant’s v.
Supreme decisionsCourtStates(1987),S. and other UnitedCt. 2148

orders, misplaced.isinvolving on administrativecollateral attack
inproceedingdeportationthat aMendoza-Lopez, Court heldIn the

right appealto coulddeprived of theirdefendants werewhich the
conviction, 2155, but notedid. atsupport a criminalbe used tonot

of theunavailability judicial reviewof effectivethat it was “the
apart fromthis caseat issue that setsdeterminationadministrative

however,Here, theMendoza-Lopez, 2156.107 S. Ct. atLewis.”
(Supp.right 262:25appeal under RSAhad a clear ofdefendant

right.acknowledges of thatthat he was advised1988), heand

States, 445v. U.S.analysis forth in Lewis UnitedsetThe
Inby inapplicable.cited the defendantthe other cases55 makes

that a federalLewis, Supreme Court foundthe United States
forsanctionsregulatory providedwhich criminalschemefirearm

firearm, theor notany possessing a whetherconvicted felon
might subjectfelony attack on constitu­predicate be to collateral

process fifthgrounds, the clause of thedid not violate duetional
Lewis,Lewis, analysissupra In in theat 65-67. itsamendment.

felony bealthough convictions cannotthat uncounseledCourt found
guilt punishment in criminalsupport or enhanceupon torelied

disabilitycases, in of civilthey the enforcement acan be used
distinguish­Lewis, 59-60,supra (recognizing andat 66-67status.

Tucker,Texas, (1967); v.ing Burgett v. U.S. 109 United States389
statute, provides(1972)). which443 The habitual offender404 U.S.

status,disability isviolation of a civilcriminal sanctions for
analysis. Canney as ansusceptible The certification ofto similar

disabilityimposed upon him in the forma civilhabitual offender
onlydriving status hadprivileges,of but it after this beenlost was

subjectbecamehe violated the order that hedetermined and had
prosecution.to criminal

Affirmed.

Johnson, J., sit; others concurred.did not the


