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Dunn, Jr., assistantArnold, attorney (Robert E.generalP.John
orally), State.for theattorney general, on brief andthe

Concord, bydefender, andbriefappellate ofDuggan,E.James
orally, defendant.for the

J.) fourSouter, (Nadeau, dismissedSuperior CourtTheJ.
habitual offendercharging of a motor vehicleviolationsindictments

based onsustaining on the orderorder, thereby a collateral attack
theon whichthesaid to infect convictionsdeficienciesconstitutional

State,byappeals thepredicated. In consolidation ofwas thisorder
we reverse.

1985,February,ending theinDuring monthsthe twelve
defendant, Grondin, in the Rochesterthree timeswas convictedLeo

suspension ofafter hisoperating a motor vehicleDistrict Court of
265:60,263:64, speeding, RSAlicense, ofRSA was convicted once

vehicle, As adriving uninspected RSA 266:5.of anand once
record, following hearing hea at which wasconsequence his andof

counsel, to a motorby superior court found him berepresented the
1985, 262:21, IV,February 27, RSAas ofvehicle habitual offender

operatingprohibiting him from a motor vehicleorderissued an
262:24,restored,might andbe RSAtime as his licenseuntil such

subjectany himhim of would tothat violation the orderadvised
years, did notimprisonment from one to five RSA 262:23. He

appeal.
Although the later admittedthe record indicates that defendant

of his license underthat he understood the order to be a revocation
law, according tooffender his same admission hethe habitual

1986,28,public highwayoperated a motor vehicle on on Octobera
indicted, operating againwas was onfor which he as he for

7, Following heDecember 1986. these indictments was indictedtwo
3, 1987,operation Januaryon wasunlawful and indicted afor

24,Januaryoperationtime on 1987.fourth for
June, 1987, superiorIn court to habitualhe moved the vacate the

order, underlyingalleging the three convictions foroffender that
guilty pleasoperating suspensionafter that “were notrested on

knowingly pleasintelligently,”or in he entered themade that
counsel, knowingof he wouldbenefit and without ... that“without

result____”findingsubject to of an offender as a Thebe a habitual
Judge J.) adequacyon(Nadeau, not dwell the of theseTrial did

infirmities, motionto constitutional but denied the onclaims State
deficiencyground was in thethe there no habitual offenderthat

byrepresentedproceeding, the beenat which defendant had
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counsel, and had in personallywhich resulted an uponorder served
him.

The defendant then addressed the Rochester District Court with
guiltya to pleasmotion vacate the that had inresulted two of the

underlyingthree misdemeanor convictions the habitual offender
notify countyorder. He did attorney proceeding,not the of this and

policea represented hearing,officer Statethe at the after which
J.){Jones, granted countythe Court attorney’sthe motion. The

subsequent attempt proceeding byto theenter motion for
reconsideration was denied.

The court diddistrict not indicate whether the defendant had
appeared without underlying prosecutions,counsel in the but found
that the forms on which acknowledged rightsthe defendant had his

proceedings signedin bythose had judgenot been the district court
and that the acknowledgmentdefendant “did not understand the

rights signedof form when he the same.” The record indicates that
subsequentlythe charges,defendant was retried on one of the was

guilty, appealed.found and
vacated,With the two convictions the defendant filed three

superiorin pendingmotions the tocourt dismiss the four
appellate motions,indictments. The record contains two of the as

transcripts hearingswell them,as twoof held on theand order of
Nadeau, J., ruling offered,ofon the first No evidence wasthem.

superiorand onthe court relied the district court’s inorder
assuming that the defendant been rights,had denied constitutional
including right counsel,the the proceedings.to at district court The
superior Illinois,court on (1979),relied Scott v. 440 U.S. 367 and

Illinois,v. (1985), rulingBaldasar 446 222U.S. in that dismissal
required, having Cook, 452,was that v.concluded State 125 N.H.

point,481 in(1984)A.2d 823 was not since it withdealt the
predicate only violation, distinguishedeffect of as from misdemean-
or, superiorconvictions. The court order todid not refer Lewis v.

States, (1980), Cook,United 55 as applied445 U.S. in or to State
Lemire, 461,v. (1984),125 N.H. 481 A.2d 820 immediatelydecided

Cook, chargedafter which violatingheld that the withdefendant
an restinghabitual-offender certification on misdemeanors as well
as generallywasviolations not entitled to “attack his habitual-

finding [collaterally], havingoffender appealafter failed to it.” Id.
462,at 481 A.2d at 821.

grantingIn indictments,the motions to the fourdismiss based
post-indictment findingson thethat whichconvictions on the

subjecthabitual offender order rested were to constitutional
infirmities, the trial incourt effect sustained a collateral attack on
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charging violation.itsindictmentto anas a defensethat order
collateraltowas not entitledthat a defendantLemire heldSince

theexamineus tocircumstance, appeal calls forthisin thatreview
reversingLemire, inwe followwhichvitality applicability ofand

appeal.underthe order
mountedwhodefendantssay neither thehere thatWe should

beforeLemire, nowthe defendantnorin Cook andattackscollateral
the habitualstatutory right do so underus, toahave claimed

concession, we shouldimplicitDespite thisoffender law itself.
agreement the defendant’swithlong enough ourpause to indicate

exists, appearstatutory right lest wesuchassumption that no
might requirenotissues thatunduly ready constitutionalto reach

218,215,Duvall, N.H.v. 115decision, Hampshire Ins. Co.see New
Authority,ValleyTennessee533, Ashwander v.(1975);535A.2d337

J., concurring).288, (Brandeis,(1936)345-48297 U.S.

provide expressly foronly tonot failsThe text of the statute
a defendantofany an order at the behestreview ofcollateral

legislature’s toviolation, intentthebut indicatesindicted for its
262:19,that RSAto notereview. It is instructiveafford no such

1985, in relevantin identical(Supp. 1988) (forI text in force
of the1983, 373:2) provides that the abstractrespects, see Laws

offendersought as an habitualany person certifiedof to berecord
“duly”wasthat the individualprima evidenceshall be facie

validitylisted, indicating ofthat thethusconvicted of the offenses
in themay for considerationpredicate be an issuea conviction

respondent is anproceeding whether a namedheld to determine
111, 112,Buckwold, 441122 N.H.See State v.habitual offender.

1165, (1982).1166A.2d
operationcontrast, however, penalizingBy way provisionstheof

drivingby enjoined fromhighway andsomeone so certifiedon the
certification,anything ofthat the factsindication butcontain no

Thus, is unlawful for oneare itprohibition and violation relevant.
highwaya “whileonoffender to drivedeclared to be an habitual

driving in effect.” RSAprohibiting remains... suchan order
1985, in262:23, in similar relevant(Supp. 1988) (forI in forcetext

anyone1981, 543:8). to be an habitualsee If “found”respects, Laws
order, specifiedviolating prohibitory aconvicted theoffender is of
languagemandatory. quoted containsis Id. Theminimum sentence

mightvalidity besuggestion that an order once issuedthe ofno
by reexamining onthe convictionsquestioned after indictment

trying anthat a courtpredicated, and no indicationwhich it was
order toviolating look behind thean order shouldindictment for

was,validity convictionspredicate The of thosethe convictions.
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then, apparently open beingmeant to be to examination before
support order,considered in of an habitual offender notbut for the

purpose nullifyingof such an order claimed to have been violated.

any statutoryIn the absence of authorization for collateral
charged violation,review at the behest of a defendant with its the

vulnerabilityconstitutional of an order to such a collateral attack
sequence opinionswas addressed in a of two of even date with each

Cook, 452, 823, held, alia,other. v.State 125 N.H. 481 A.2d inter
guaranteespecific generalthat neither the of counsel nor the

guarantee I,process partdue inof contained article 15 of the
HampshireConstitution of New forbad the use of uncounselled

predicatesviolation convictions as for an habitual offender order.
States, 55,Cook point,found Lewis v. United in445 U.S. and

Illinois, 222, inapposite, reachingBaldasar v. in446 U.S. the same
result under the sixth and fourteenth theamendments of National

Lemire,companionConstitution. In the case of State v. 125 N.H.
461, 820, held, alia,481 A.2d we inter that an habitual offender

restingorder on misdemeanor as well as violation convictions was
attack,generally subject although recognizednot to collateral we

power any errors,“the inherent of court to correct if such there
be, concerning jurisdiction party subjectthe court’s theover or the

litigation.” 464, (citingmatter of the Id. Paragonat 481 A.2d at 823
279,Gagnon,Homes Inc. v. (1970);110 N.H. 266 A.2d 207 Sununu

Alliance, 668,v. Clamshell 122 (1982) (settingN.H. 448 A.2d 431
judgment)).aside default

relyThe defendant seeks to on this latter element of the Lemire
opinion, by arguing superiorthethat court’s consideration of the
collateral attack on the habitual in thisoffender order case was
nothing powermore than the exercise of its inherent to correct
jurisdictional arguing,errors. In so the defendant alludes to the

“jurisdiction”extended sense of that has been the vehicle for
enlarging scope corpusthe review toof includehabeas consider-

affecting order,ation of constitutional adefects commitment on the
theory authoritydeprived committingsuch error the oftfyat
jurisdiction would Courtney,it otherwise have had. See Bonser v.

807-08,796, 524, (1984). argument124 N.H. 481 A.2d 530 The thus
superior correcting jurisdictionalassumes that the court was a

affectingerror the habitual offender order when it sustained a
collateral attack on that order based on constitutional in thedefects

proceedingscriminal on which the order was based.
argument, First,There are two answers to this however. if the

reading correctly, virtuallydefendant were Lemire the court would
extending righthave been with one hand the same of collateral



199

any claimIf constitutionaljustit had barred with the other.review
raising aarising predicate could be treated asfrom a conviction

order, bethere wouldjurisdictional on the offenderattack habitual
nothing general an immune to collateralleft of rule that order isthe

is,It on theby chargeda with its violation.defendantattack
dealing withcontrary, apparent from citations to casesLemire’s

jurisdiction inofjurisdictional speakingwasdefects that the court
senses, in sense illustratedone of core not the extendedat least its

Courtney.v.in Bonser
analogySecond, significantly, with habeasless even thebut not

againstdispositively cutpractice espousesthat wouldthe defendant
defendant,by Bonser v.Amongposition. the cases cited thehis

Althoughsupra closely point. we thereCourtney in referredis most
jurisdiction canabove, of a courtview that “theto the described

rights plaintiff haveof‘lost’ when constitutional thebe [habeas]
530, recognized807, weviolated,” N.H. 481124 at A.2dbeen at

underlyingonly “in thea result when the violation occurredsuch
specificallyId. Wecommitment.”proceeding which resulted in the

cases, “in reviewposition in earlier that ourthe reachedreaffirmed
contempt proceeding consider thewe would notof a civil

arose,” id. atunderlying contemptof the orderout whichaction
effectively810, (citations omitted), positionat 532 a481 A.2d

Bonser,recently Nottinghamin Town v. 131reaffirmed most of
120, denied, (1989),(1988),552 A.2d 58 cert. 109 S. Ct. 3163N.H.

findingagain permitto a attack on awhere we refused collateral
contempt deficiency havea claimed toof based on constitutional

injunctionunderlying defied.infected the that the defendant had
136, at 68.Id. at 552 A.2d

in thethe same relation toThe defendant before us stands
plaintiff Courtneyin v.offender order as the Bonser stoodhabitual

resultingunderlying injunction. fromIn each an orderto the case
was, been,allegedproceeding or to violated. Sincea civil is have

findingcontempt andplaintiffthe habeas cannot attack the
underlyingin theorder for defectscommitment constitutional

injunction, practice no to claim that thehabeas furnishes basis
injunction againstviolatinghabitual offender indicted for the

operating a attack the habitual-motor vehicle should be allowed to
underlyingorderoffender his indictment.

course, limitingImplicit, in reviewof the habeas rule collateral
anyrejection taint atis a of the view that constitutional error or

any stage legal odyssey culminatingof in commitment fora
violating necessarilya civil order infects the ultimate order of

Analogous doctrine, is, rejects thecommitment. habeas that
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position Cook,rejected violatingthat inwe that commitment for
restinga civil order on uncounselled convictions is thus itself

I,purposes applying partuncounselled for of article 15 of the State
Cook, 455,Constitution. See N.H.125 at 481 A.2d at 825-26. While

rejecting theorythe formal basis for that of causation is the
ascription separate independentof a and character to the civil
injunction proceeding resultingor habitual offender in the order
personally defendant,directed to the treatingthe reasons for such

proceeding sufficiently independenta as to break the chain of
recollectingcausation are worth here.

general underlying premiseThe person subjectis that a to an
injunctive by requisiteorder issued a personaltribunal with the

subject jurisdictionand pursue anymatter should be bound to
objection through judicialto the order the processconstituted

purpose.available for that Such an individual has the means to
press any right actingmeritorious claim of without first in violation

presumptively ruling ostensiblyof a valid that binds him. As a
consequence, trying chargea justifiedcourt a aof such violation is

refusingin to entertain a indefense the form of a collateral attack
order, subjecton the the of which could have been raised and

litigated through judicial process priorthe charged.to the violation
Thus, point urgeit in adoptionis for the State to our of Justice

summary considerations,Stewart’s of these that

justice“in the fair judgeadministration of no man can be a
case____[Rjespect judicialin his own processfor is a small

price pay civilizing law,to for the hand of which alone can
give abiding meaning to constitutional freedom.”

Birmingham, 307,Walker v. (1967).388 U.S. 320-21

pertinence generalThe of this rule to the motor vehicle
original hearinghabitual offender is clear. At the in an habitual

proceeding,offender a defendant is free to attack the constitutional
validity any previousof motor vehicle conviction the State seeks to

provingin offender,use that the defendant is an habitual State v.
Buckwold, 112,122 N.H. at 441 A.2d at 1166. If found to be an

offender,habitual right anythe defendant then has the of civil
litigant appeal againstto the order issued him. At the time the

by superior court,instant order was appeal layissued the to this
262:25,court under RSA and under amendments to the habitual

subsequently adopted,offender law appeal from an administrative
order,habitual (Supp.offender see 1988),RSA 262:19 will lie to the

court,superior (Supp. 1988),see RSA 262:25 whose own order is
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Canney,subject in the normal course. State v.to review here See
189, (1989).A.2d 1315132 N.H. 562

sum, opportunitiesIn has two to attack thesuch a defendant
validity underlying conviction, by appealonce of theof an

byitself and once collateral attack in the habitualconviction
mayproceeding. (Whether a have even a thirdoffender defendant

byopportunity, petitioning orderto vacate an habitual offender
anyprior alleged it, yet decided.)to violation of is an issue to be
challenges forums,If inthese fail the trial a defendant is entitled
appellate applyinginto full review this court. In the State

therefore,Constitution, generalwe continue to adhere to the
position in Lemire thatstated collateral attack on an habitual

open chargedoffender to aorder is not defendant with its violation.
Hilaire, (Me. 1988) (vacationAccord v. 543 A.2d 824State St. of

defense);habitual order after its violation v.offender no State
Higgins, (Me. 1975) (collateralA.2d338 159 attack on license
suspension charge violation);permittedorder not as defense to of

44,Tharpe, 1984),(La. App.State v. 459 So. 2d cert.47-48 Ct.
denied, 828, 831,(La. 1985); State,463 So. 2d 600 v.Smith 248 Ga.

709, (1982).286 S.E.2d 712
Although opportunities priorwe have never held that such for

challenge adequatewould be to bar later collateral attack if a
underlying prosecu-defendant counsel at bothlacked the criminal

proceeding,tion and the habitual offender no such issue arises in
case, admittedly representationthis where the defendant had at the

hearing. althoughhabitual offender And the defendant seeks to
significance by notingcounter the of his counselled status his

lawyer’s challenge any convictions,failure underlyingto of the that
nor, truth,a assumingis neither matter of record its an indication

incompetenceof tantamount to uncounselled status. For all we can
tell, the defendant’s proceedingcounsel at the habitual offender
may have had reason representedto believe that the defendant was
by underlying prosecutions. record, indeed,counsel in the (On this

say erroneous;we can not such a belief would even have been there
finding uncounselled.)is no that the defendant was And we have

may mayno indication of what he or not have told his counsel about
understanding rightshis underlyingof his waivers inof the

prosecutions.
we espousesNor do believe that the positiondefendant a tenable

arguing generalin preclusionthat Lemire’s of collateral attack
subject exceptionmust grounds.be to in this case on federal

Although superiorthe court assumed that the defendant had been
rights underlyingdenied a series of prosecu-constitutional in the
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solelycounsel,right and it is ontions, singled the tooutthe court
prosecutions thatstatus in thoseassumption his uncounselledthe of

amend-argues the sixth and fourteenthhere thatthe defendant
attack. It will berequire opportunity for collateralanments

accepted position on thesuperior thisthat the courtrecalled
222,Illinois, in v.446 whereas Statestrength Baldasar v. U.S.of

828, explained ourCook, 458, at weat 481 A.2d125 N.H.
amenability orderunderstanding of an habitual offenderthat the

bygovernedsixth amendment isunder theto collateral attack
55,States, positiona that we no reason445 U.S. seeLewis v. United

repudiate.to
challenged and convictionin Lewis his indictmentThe defendant

prohibited possessionApp. 1202(a)(1), which ofunder 18 U.S.C. §
felon, claimingby predicatethe Statea thata firearm convicted

fifth and sixth amendmentsfelony was invalid under theconviction
felony.underlyingin thestatusto the defendant’s uncounselleddue

challenges, reasoning Congressthat couldrejectedThe Court both
conviction, allegedlyany felonyrationally even onethatconclude

prohibit possession of a firearminvalid, adequate basis towas an
challenge priorthe convictionby had been entitled toa convict who

firearm, Lewis,disability buyingbefore aremove theor otherwise
distinguished cases in thesixth amendmentIt445 U.S. at 66-67.

havingTexas, (1967), been109 asBurgett v. 389 U.S.line of
conviction,reliability prior predicateof thewith theconcerned

App.U.S.C.the concern under 18the understoodwhereas Court
solely fact of as a rational basiswith the conviction1202(a)(1) to be§

prohibition.for the
828,Cook, 458, A.2d atat 481 thein 125 N.H.As we observed

presents an even moreoffender orderof an habitualenforcement
than did theapplication the Lewis rationalestriking the ofcase for

legislative object is toIn each case theLewis itself.facts of
dangeroususing potentiallyaopportunity forwithdraw the

byidentified records ofinstrumentality individualsfrom a class of
in the instrumentalitiesindicating their handsprior thatoffenses

extraordinarily dangerous to others. In each casein fact bewould
clearlyonly andto class membersprohibition extendsthe

record;prior judicialby to aunequivocally referenceidentified
prohibition eithercomparable, independentnothere is otherwise

highway.vehicle on aoperating a motorpossessing a firearm orof
by priorreference tocase, class identifiedIn a member of theeach

resultinglitigate chargetheopportunity tohas had anconvictions
result, has either failed to doappeal that andin conviction and to

unsuccessfully. In the of the habitualcasehas done soso or
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offender, moreover, identifiedthe member of the class has been as
only separate proceedinga that is itselfsuch after the conclusion of

maysubject predicateappeal,to and in which the convictions be
conditions, therefore,collaterally. justifyattacked The that

regardApp. 1202(a)(1)criminal enforcement of 18 U.S.C. without§
predicate justifyto the uncounselled character of a conviction also

againstcriminal enforcement of an habitual offender order a
violation, opportunitydefendant accused of its without further to

collaterally through challengeorderattack the constitutional to a
predicate conviction.

Although by arguingthe defendant seeks to avoid this result that
Mendoza-Lopez, (1987), requiresUnited States v. 107 S. Ct. 2148 a

reading Lewis, argumentnarrow of the does not avail him.
Mendoza-Lopez importanceillustrates the of caveat ifLewis’s that

subject special prohibitionmembers of a class to a are to be denied
opportunity collaterally attackingthe for an indictment for

violating prohibition, they priorthat must have had some
opportunity litigate class, byto their ininclusion the either
challenging validity predicate by removingthe of a offense or the
disability Lewis,that follows from it. See 445 atU.S. 67. In
Mendoza-Lopez, predicatethe for the defendant’s indictment as an
illegal deportedpreviously deportationalien was a order. This

proceedingorder had been issued after an administrative at which
defendant, counsel, effectivelythe without was not advised of his

rights order,suspension appeal rightsto seek or of the which he
adequately prior beyonddeportationdid not waive to his the

jurisdiction. The Court held that those indefects the administrative
effectively precludedproceeding judicialthe review that must be

government may relyavailable before the on an administrative
Mendoza-Lopez,order to seek a later criminal sanction. S.107 Ct.

at 2154-55.
present argueThe Mendoza-Lopezdefendant invokes to that his

allegedly underlyingin prosecutionsuncounselled status the denied
opportunities litigatehim appeal stage,the to and at that earlier

and that the hearingfailure of his counsel at the habitual offender
challenge predicate effectivelyto the convictions denied him the

opportunity challengeto stage.those convictions at that later The
assumptiontacit is possiblethat failure of counsel to raise a issue

equivalentis to the absence of counsel and that an absence of
equivalent opportunity judicialcounsel is to lack of for review.

argument proves much,The too Ifhowever. the failure of counsel
hearing challengeat the habitual predicateoffender to a conviction

opportunity it,were tantamount to a challengedenial of the to then
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always challengedpredicate for the firstcould bea conviction time
violatingby the habitualforon an indictmentcollateral attack

violating App. 1202(a)(1)),(or § andfor 18 U.S.C.offender order
nothing.virtuallyscope It mustboil down toof Lewis wouldthe

Statethat the defendant’sLewis assumedremembered thatbe
rightfelony his toin violation ofhad been obtainedconviction

equivalent to the denial ofcounsel, treated aswas nota fact that
challenge predicateprior opportunity conviction.thattohis

Mendoza-LopezSimilarly, status of thenot the uncounselledit was
judicialeffectively opportunitythe forremovedthatdefendant

generaldisplaced Lewis, failure torule of but thethereview and
delayjudicialrights inreview and thehim of to obtaininform

deportation order.enforcement of his
provideSomething therefore, counsel atmore, a failure tothan

membershipprior point determined isisat which classthe
challengeopportunitynecessary to theof theamount to a denialto
challengebyrequiredpredicate Lewis, theor toasconviction

byrequiredthrough judicial review, asorderadministrative
somethingMendoza-Lopez. than the mere factthat moreIt follows

challenge predicate conviction must beadid notthat counsel
necessary displace Lewis’s rule here.to

apparent opportunities,one or morethe record indicatesWhen
judicialpredicateonly litigate tooffense in a forum butthenot to

directly collaterally,ensuing and the burdenthe convictionreview
why opportunitiessuchto demonstrateon the defendantmust rest

effectively has failed to do. AsThis the defendantwere worthless.
nothingpreviously what theindicated, aboutthe record revealswe

specifically he enteredunderstand whendid and did notdefendant
charging predicateguilty pleas complaints Itthe offenses.to the

understandingnothing theat the time ofhisindicates about
nothingproceeding, histhe reasons forand aboutoffenderhabitual

challenge predicateto the convictionsto raise nocounsel’sdecision
simply at thethat a defendant with counselWe knowat that time.

challengeproceeding convictions, anot thosedidhabitual offender
opportunityequivalent fora denial of thenot tofact that is
seekingchallenge to raiseThe defendant iswhich Lewis referred.to

speculation.challenge on favorablebaseda constitutional
allege facts thatmotions failed todismissalBecause the

challenges generalmight arguably from thecollateralremove their
by Lewis, havethe motions shouldLemire andrules established

findingsno orthe record containsdenied. And becausebeen
evidentiary arguably displacing Lewis, theLemire andbases for
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reversed, and the casesdismissing arejudgments the indictments
on the indictments.are remanded for trial

Reversed.

J., sit;JOHNSON, concurred.did not the others

Hillsborough
No. 88-429

Nashua, Inc.of GreaterJunior Achievement

v.
Way Nashua, Inc. & a.of GreaterUnited

30,August 1989

attorney general (WilliamArnold, Cullimore,P. B. DirectorJohn
orally),Trusts, on the brief and for the State.of Charitable

WayP.A., Nashua, forGottesmanand Hollis of United of Greater
Nashua, Inc., filed no brief.

OpinionMemorandum
appealsPer curiam. The director of charitable trusts from an

Superior J.) denying{Murphy,order of the Court his motion for
clarification of an order which instructed Junior Achievement of

WayNashua,Greater Inc. to turn over its assets to ofUnited
imposingNashua, Inc.,Greater without restrictions on the use of

by organization.the assets the
(JuniorNashua,Junior Achievement of Greater Inc. Achieve-

ment) incorporated Hampshire chapterwas in New under RSA 292
Agreement purposesin June 1965. Its Articles of stated that the

corporationfor which the was established were:


