
235

Rockingham
No. 88-061

Cannata, Sr., a.D. &Michael

v.

Deerfield & a.Town of

6,October 1989



236

Crean, Concord, Nadeau,Daniel D. P.of and J. of Portsmouth
brief,(Mr. orally),Crean and Mr. Nadeau on the and Mr. Nadeau

Cannata, Sr.,plaintiffs, Cannata, Jr.,for the Michael D. D.Michael
and Linda J. Cannata.

Smith,Upton, (RussellSanders & of Concord F. Hilliard on the
orally),brief and for the defendants.

Batchelder, disputesJ. This case involves between owners of
government, includingreal estate and local its officials in the town

legalof Deerfield where the land is located. The residuum of the
dispute questionis a as to whether the town its officials areand/or
immunized, by law, damageeither statute or common from a claim

by positioned public wayoccasioned a culvert in a in such a manner
plaintiffs’as to cause an accumulation of water on the land. This

primary having merit,is the inissue the case colorable webut
only backdroparrive at it after an observation of the factual of

proceedings, complexity greatly bythese the of which is enhanced
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which,array by margin, mark ofpleadings a wide miss thean of
being exemplars clarity precision.of and

litigationlargely this areThe events which have contributed to
15, 1980, 10, 1981,easy August July townisolate. On and theto

town, alongagent, the sideroad on behalf of the cleaned ditches
Ridge activityplaintiffsThe claim that resulted inof Road. this

flooding portion knockingthe of a of their land and the down of
Second,part property. plaintiffsa of a stone wall on their the claim

replacement eighteen-inchthat the town’s installation and of an
Ridge inculvert across Road resulted further “unnatural backwa-

flooding.” allegations.ter The town denies all these
five-count,plaintiffs complaint.The have sued under a amended

one, rights claim, allegeplaintiffsIn count a constitutional the that
approval process deprivedthe town’s subdivision them of their

rights process equal protectionconstitutional of due and under the
(waterFederal and State InConstitutions. counts two and three

claims), plaintiffs allege defendants,diversion the that the on
15, 1980, 10,August July 1981, intentionallyrespectively,and on

boundarydamagediverted water onto their land and caused to a
In (culvert claims),wall on the land. counts four and five the

allegeplaintiffs negligentlythat the defendants ainstalled culvert
flooding propertyon a town road which caused on their and later

replaced improperly higherit with another culvert installed at a
previous one, floodingelevation than the which caused additional

property. complainton their The defendants moved to dismiss the
for, alia,inter (Gray, J.)failure to state a claim. The Trial Court

deprivation one)dismissed the (countconstitutional claim and the
(counts five)culvert claims four and for failure to state a cause of

action, (countsbut allowed the water diversion claims two and
three) go Subsequently,to (Temple, J.),forward. the Trial Court
approving the (Charlesrecommendations of the Master T.
Gallagher, grantedEsq.), summarythe defendants’ motion for
judgment three,on the water diversion claims in counts two and
except portion knockingthat of count two which dealt with the

plaintiffs’ boundarydown of the exception,wall. With but one we
affirm the trial courts’ orders.

The Cannatas and the Town of Deerfield have been involved in
litigation inas adversaries both federal and State court at various

years preceding appeal.times over the nine this The source of their
dispute parcel property theyhas been a of the Cannatas’ whichfor
sought approvalsubdivision planningfrom the town’s board in

Although initially1979. the board approval, plaintiffsdenied the
approvallater partobtained subdivision as of a settlement of an



238

broughtsuperiorappeal inthen suitcourt. The Cannatasto the
recovery they felt were unconsti-for whatfederal court to obtain

approval process.proceedings in the subdivisiontutional and unfair
subsequently of adismissed for lacksuit wasThe federal

question.federalsubstantial
plaintiffsFollowing dismissal, then filed thisthethe federal court

planningagainstsuperior town, board, itsthe itsin courtsuit
to dismiss theselectmen, The defendants movedand its town clerk.

groundscomplaint alia,of, andfailure to state a claiminteron
J.) grantedimmunity.sovereign {Bean, the motionThe Trial Court

plaintiffspart, moved the court to reconsider.which thein after
granted on the conditionthe motion for reconsiderationThe court

“incomprehensible” complaintplaintiffs entirestrike thethat the
“specificprovide in each count withoutfor claimsand rewrite it to

complaintplaintiffsrepetition.” which isfiled an amendedThe
above.outlined

original complaintscomparison revealsand amendedA of the
clearly,althoughlatter, makeswritten somewhat morethethat

filingallegationssubstantially as the former. After thethe same
complaint, made the motions tothe defendantsof the amended

summary appeal.judgment precipitatedthat thisdismiss and for
‘motions,a was takenon these nonsuitAfter the orders were issued

remaining partby agreement allow for thisof count two toon the
appeal.

(Culvert Claims)One, FiveFour andI. Dismissal Countsof
appealplaintiffs their of the dismissal ofhave withdrawnThe

rightsalleged deprivation inone, constitutionalof theircount the
lightapproval process, inin of this court’s decisionthe subdivision

Conway,Property 593,v. N.H.Mt. Owners Assoc. 127Rockhouse
remedydamages(declining adopt(1986) forto503 A.2d 1385

by layalleged refusal to out roadstorts caused town’sconstitutional
plaintiffs’ appealsubdivision). therefore,address, of thein We first

five, inthe culvert claims. As writtencounts four anddismissal of
byincorporatescomplaint, referencecount fourthe amended

allegations part,and, in states as follows:relevantcommonfactual
the members ofTown of Deerfield and“The Defendant

individuallySelectmen, in theirandthe Deerfield Board of
maliciouslywantonlynegligentlycapacities, andorofficial

eighteen-inchancaused to be installedinstalled or
Ridgecorrugated pipe as toculvert across Road sometal

flowingfloodingrepeated of surface water andandcreate
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uponover, in anPlaintiffs’ landacross andrun-off
improper manner.”unnatural and

goplaintiffs installation resultedclaim the culverton to thatThe
generallytaking property interfered withand that itof theirin a

Throughoutenjoyment count,this theof their land.use andthe
alternatively negligentplaintiffs behaviorand wantonto bothrefer

partthe of the defendants.on
similarly negligent and wantonto bothfive refersCount

part,count, in relevant states:Thisbehavior.
“Defendants, Deerfield BoardTown of Deerfield and the

capacities,individuallySelectmen, inand their officialof
rightsdisregard propertynegligent wanton of thein and

Plaintiffs, to bethe caused or allowedand interests of
July replacement1, 1982, of anthecaused on or about

corrugatedeighteen-inchexisting improperly installed
existinghigherpipe than theculvert at a elevationmetal

repeatedwrongfullyculvert, caused further andwhich
byinnundating [sic] Plaintiffs’ land unnaturaladditional of

any rightflooding, so to do and allall withoutbackwater
knowledge priordespite previous of theof the defects

installation.”
plaintiffs that the officials’ behavior hasThe further claim

expensesland, to incuruse of their will cause themrestricted the
gross disregardproblem, in of theirthe water and wasto correct

rights.constitutional
citing Corp.(Gray, J.), Townv.The Trial Court Win-Tasch of

(1980) State,Merrimack, 6, 411 A.2d 144 and Sibson v.120 N.H.
(1971),305, A.2d dismissed both counts on the111 N.H. 282 664

ground town,selectmen, therefore thethat the actions of the and
immunity.protected by quasi-judicialthe doctrine of Thewere

planning laying highwaysthe and out of andcourt found that
scope immunity.were within the of this Assewers or drains

judgesupport conclusions,for the trial cited RSAadditional his
immunity1987), provides municipal(Supp. which for31:104

goodcapacities, faith,in their in andofficials who act official
authority.scope their The determined thatwithin the of court the

languageplaintiffs’ “technique incorporating inof one count the of
negligent precludeboth and intentional torts does not the Court

negligencetreating properly claims,” andthe counts as thatfrom
negligence and intentional tort theories should have beenthe

presented separatein The trial court then found thatcounts. the
allegations supportcomplaint insufficient of bad faith tocontained
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recovery against contrast,the town or its selectmen. In because
misconduct,alleged theycounts two and three intentional were not

dismissed.
challenge rulings grounds.The Cannatas the court’s on several

They argue allegethat counts four and five acts that are neither
quasi-judicial scope authority.nor within the of the selectmen’s
They argue (Supp. 1987) providesfurther that noRSA 31:104
protection allegeto the selectmen because counts four and five

plaintiffsintentional misconduct and therefore bad faith. The also
argue they pledthat because have in the alternative both
negligence misconduct, only negligenceand intentional the counts

allegationsshould be dismissed and the of bad faith should remain.

deciding must, course,In a motion to dismiss we of assume
complaintproperly pledthat all facts in the are true and construe

plaintiff’sall from facts inreasonable inferences those the favor.
Co., 648, 651, 407,Jarvis v. Prudential Ins. 122 N.H. 448 A.2d 409

Viewing(1982). plaintiffs’ complaint light,the in this we affirm
partthat of the trial thatcourt’s order dismisses counts four and
against judgefive the selectmen.board of The trial rested his

ground goodconclusion on the that the selectmen’s faith actions in
planning laying scopeand out sewers and drains were within the

quasi-judicial immunity. provisions 31:104, however,of The of RSA
provide agreea more sound basis on which to decide this Weissue.

complaint, conclusorywith the trial court that the even with its
by selectmen,references to “wanton” conduct the contained

allegations againstinsufficient of bad faith to take the claims the
protection immunity byselectmen providedout of the of RSA

31:104.
however,plaintiffs protest, allegationsThe that the common to

patternall acounts establish of bad faith misconduct directed
response vigilantin protectiontoward them to their of their

property rights. disagree. allegationsWe The common refer to the
alleged problems plaintiffsand unconstitutional actions the faced

obtaining approval plans.in theirof subdivision The common
allegations complaint connection,in the do not establish a other

reference,through incorporation by delaysallegedthan inbetween
approval improper replace-subdivision and the installation and

complaint not, instance,ment of a culvert. The does for state that
the in plaintiffs’ bringingculverts were installed retaliation for the

approval.suit Consequently,to obtain subdivision the common
allegations, establishingfactual patternrather than a of official

culverts,pertaining plaintiffs’misconduct to the relate to the claims
concerningin approval,count one subdivision which claims were
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that,rulinginappeal. correcton The trial court waswithdrawn
selectmen, not contain sufficientthe counts four and five didas to

immunityallegations plaintiff overcome theof bad faith for the to
hurdle of RSA 31:104.

wrong argumentplaintiffs simply in their thatThe are
misconduct,they negligencepledhave and intentionalbecause both

only negligence aspects of four and five should bethe counts
agrees pleading inThis court with them that thedismissed.

appropriate drafting technique.alternative is an and effective See
Hudson, Inc., 560, 563, 375,Burley v. Kenneth 122 N.H. 448 A.2d

court, however,(1982). Like the trial we believe that the376
alleged any distinctly,plaintiffs should have intentional counts as

Hampshirethey Wiebusch,did in two and three. R. 4 Newcounts
Practice, 226, (1984).andCivil Practice Procedure at 165-66§

where, here, givenespecially plaintiffsThis is true as the were two
clear,opportunities comprehensible complaint.to write a

disagree, however, holdingWe with the trial court’s that the
immunity protected protectedwhich the selectmen also the town.

State, 309, (immunityContra Sibson v. 111 N.H. A.2dat 282 at 667
State). recognizedof State board members extends to Case law has

municipalities traditionally liabilitythat have been immune from
See,highways.in e.g.,the construction and maintenance of their

Berlin, 142, 144, 366, (1942)Fournier v. 92 N.H. 26 A.2d 367
(municipality allegedinjuriesimmune from suit for to be
negligently during highway construction). Althoughcaused the

by party, exceptionissue is not briefed either an to this common
immunity municipality, bylaw “ifexists the the use of the land

only public governmental purposes,which it holds for such as a
highway, negligently adjoining rights.”propertyinvades an owner’s

Hampton, 377, 378, 833, (1966);Allen v. N.H. 222107 A.2d 834
Manchester, 231,v. (1903) (townClair 72 N.H. 55 A. 935 liable for

damages by inadequate Nashua,culvert);caused Parker v. 59 N.H.
(1879) (town damages by negligently402 liable for caused

culvert). liability may byobstructed A town’s be limited virtue of
rights purchased originallythe that the town when it laid out the

highway; however, adjoining property gavethe release the owner
damages arising“when the road was laid out included from its

proper maintenance, negligentconstruction and but not from or
Nashua,unreasonable construction and maintenance.” Hood v. 91

98, 101, 726, Manchester,(1940);N.H. 13 A.2d see728 also Clair v.
supra 233-34,at 55 A. at 936.
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dealing exceptionWe note that the cases with this to
municipal immunity predated Manchester,our in Merrill v.decision

722, 729, 378, abrogated(1974),114 N.H. 332 A.2d in which we383
immunitymunicipal except requiringfor acts the exercise of a

judicial legislative requiringor function and for acts the exercise
planning policyof an executive or function which involved decisions

by high degree judgment. Althoughacharacterized of official we
recently laymunicipalhave that aheld decision whether or not to
qualifies immunitymunicipal explainedout a theroad for in the

case, Assoc.,PropertyMerrill see Rockhouse Mt. Owners 127 N.H.
600, 1389, Merrill-typeat A.2d at we do not that503 believe

immunity alleges municipalitybars a claim which that the
negligently adjoining property rights.has invaded an owner’s The
distinction, view, immunityin providingour is one between for a
discretionary sewers,decision towhether install storm drains and

immunityproviding allegedly negligentand not for the manner in
case,which that decision is carried out. In this the facts in counts

allege highwayfour fiveand that Deerfield’s construction and
unreasonably propertyplaintiffs’maintenance have invaded the

supra;Hamptonrights. v. Flanders v. Franklin,See Allen 70 N.H.
168, 169, 88, (1899).A.47 89 We therefore hold that the trial court
improperly plaintiffs’ againstdismissed the claims the town in
counts four and five.

assert, however,The defendants that RSA and507-B:2 :5
preclude plaintiffs’ property damages. disagree.the claim for We

governmentalstatesRSA 507-B:5 that no unit shall be held liable
bodily personal injury property damage exceptfor and or as

byprovided chapter permitsthis' or other statutes. RSA 507-B:2
bodily personal injuryan individual propertyto recover for and and

damage by “ownership, occupation, maintenance,acaused town’s
alia,operation” premises except, publicor of all inter streets and

highways. property damage throughThe statute defines as “a loss
to, of,injury tangible property.” 507-B:l,or destruction RSA IV

(emphasis added).

“tangible property”We do not believe that the term as used
property. Dictionaryin the statute includes real LawBallentine’s

tangible(3d 1969) propertyed. “[pjroperty1255 defines as which
possessed physically, goods, wares,can be such as and merchan­

Estate,dise.” also In re Arbib’s (Sur. 1925)See 216 N.Y.S. 522 Ct.
(“[tjangible property synonymous wares,‘goods,is with and
merchandise’”). sources, however, suggest tangibleOther that
property may personal property.include both real and See Black’s

Dictionary (5th Historically,1979);Law 1306 ed. 73 C.J.S. 15.§
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personal,categories, realinto andtwohas been classifiedproperty
Whitman, The LawCunningham, D.andW. Stoebucksee R. of

tangibledistinguish between(1984), the need toProperty 1.4 but§
usually in context ofoccurred theintangible property hasand

Putnam, N.H.Bills v. 64determining personal property issues. See
561, 138, (personal property, in its broadest554, (1888)A.15 140

beingeverything subject ownership notsense, oflegal the“includes
commonlybut, will, andas in asin land” usedland or an interest

things,only tangible notunderstood, and moveableincludes
languageitems). interpret of statutesintangible will theWe

21:2;approved usage. AppealRSAaccording their andto common
304,805, 809,Falls, 307Hampton 126 N.H. 498 A.2dTown ofof

statutory tangibleAccordingly, we hold that the term(1985).
understood, tangiblecommonly and refers toproperty, as used

:2property, thus RSA doesproperty, to real and 507-Bpersonal not
plaintiffs’ inthe claim this case.not bar

legislativeposition insupport for this is found theFurther
enacted, chapterhistory originally RSA 507-Bthe Asof statute.

1975, yearsonly ch. Sixbodily injury actions. See Laws 483.covered
personal injury andlater, legislature the coveramended law tothe

1981,damage ch. Taken asas well. See Laws 376.property claims
liability arisingwhole, designed municipallaw to limitthe seemsa

claims,personal limitproperty not tofrom tort suits and related
trespassarising or suchmunicipal liability from nuisance claims

alleged inare this case.as
by legislature’spersuaded the reliance on theWe are not dissent’s

liabilitychapter pollutantto 507-B for incidentRSAamendment
legislatureby tangible property, the meantthat termto show the
notes, pollutantthe itself aproperty.include real As dissentto

alia,as, discharge aspecifically inter a ofincident is defined
507-B:l, being1988).(Supp.V Far frompollutant onto “land.” RSA

us, of, municipalthe definition andon the issue beforeconclusive
liability for, legislaturepollutant incident demonstrates that thea

property in intendedhow to real a definition when itknew include
pollutant highlightsThe incident amendment thus theto do so.

damagelegislature’s ambiguous propertyofand deficient definition
:1,in RSA 507-B IV.

issue,immunity agreefinal the we with theAs a note on
legislaturein the which thatparagraph dissent recommends the

liabilitymunicipal Opinion thethe statute. This court’sreview of
Justices, 554, (1985)126 493 A.2d heldN.H. 1182 unconstitutional

immunity virtually RSAprovisiona for State which is identical to
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constitutionality507-B:2. The of RSA 507-B:2 was not raised in this
case, however.

plaintiffs finallyThe claim that RSA 31:104 and RSA 507-­
provide protectionB:2 no to the town or its selectmen because the

replacementculvert takinginstallation and effected a of the
plaintiffs’ agree plaintiffsland. We with theythe insofar as state

sovereign immunitythat protectnot payingthe town fromdoes
compensation taking Sibson,for a 307,of land. 111 N.H. at 282 A.2d

however,at complaint, allege665. The does not either that the town
deprived plaintiffshas the of all economic use of their land or that

the substantially destroyed.value of the land has been See Funtown
Conway, 312, 317,v. Town 1337,127 N.H. (1985).499 A.2d 1341of

Despite conclusory taking five,references to a in counts four and
complaint, fairly read, allegesthe at damagesbest a claim for

resulting from the culvert work. We therefore acceptdo not the
plaintiffs’ argument they properly alleged taking.that have a

Summary JudgmentII. on (WaterCounts Two and Three Diversion
Claims)

(Temple,The Trial J.) approvedCourt (Charlesa Master’s T.
Gallagher, Esq.) report granted summary judgmentwhich for the
defendants on all of count three and exceptall of count two that
part concerning knockingthe plaintiffs’ boundarydown of the wall.

complaint essentiallyCounts two and three of allegethe that the
intentionallytown and its selectmen diverted water onto the

plaintiffs’ property August 15, 1980, Julyon 10, 1981,and
respectively. allegeBoth counts also that the water diversion
damaged boundary plaintiffs’the wall on land. The defendants

Rollins,relied on the agentaffidavit of Keith the road for the town
Deerfield,of support motion,in of their plaintiffswhile the

by Cannata,submitted affidavits Michael Junior and Senior.

Summary judgment grantedwill be pleadingsif the
affidavits, alia,and inter on file genuinedemonstrate that no issue

exists,of material fact moving partyand that the is entitled to
judgment as a matter of law. RSA 491:8-a. The master concluded

Cannata,that Jr.,the affidavit of Michael providedid not facts
showing partmalice or bad faith on the of the town or its officials.
Rather, simplythe affidavit related plaintiffsdifficulties the had
with approvalthe town over drivewaysubdivision permits.and We
agree with providesthe master that the affidavit no facts from
which it can be inferred intentionallythat the defendants diverted
water plaintiffs’ Similarly, agre'eonto the land. we with the master
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Sr., dispute of factCannata, acreatesof Michaelaffidavitthat the
damagedintentionallyagent Rollinsconcerning roadonly whether

waswaterwall, whetherboundary notbutplaintiffs’the
Finally, mastertheplaintiffs’ land.intentionally theontodiverted

boundarydamage to thethatestablishthe affidavitsthatconcluded
July 10, We1980, 1981.15, ononly August notonoccurredwall

summary judgment order.affirm theagree thereforeand
argue thattoclear, plaintiffs seementirely theAlthough it is not

they have “massiveinappropriate becausesummary judgment was
andfactof materialan issuethat createof evidencevolumes”

taking property. Atalleges ofacomplaint as a wholethebecause
argued order wasthat theplaintiffs alsoargument, theoral

damage tofor intentionalthe claimit allowedbecauseinconsistent
bydamage theresulting causedboundary for thewall but notthe

plaintiffs hadIfarguments meritless. thearewater. Thesediverted
intentionalwould have shownwhichvolumes” of evidence“massive

inthe mastermisconduct, they presented them tohaveshould
party’s(adverseRSA 491:8-amotion.opposition to the defendants’

showing forissuespecific factsresponse must set forthto motion
Found.,v. Alex. EastmanPat Demarais Assoc’strial); see also ERA

74, party’s affidavit89, 92, (1986) (opposingA.2d 76129 N.H. 523
statements).rely general The samedenials ormore than onmust do

concerningallegation intentional diversionthetrue for theholds
water.of

that thetaking argument, counts statebothAs for the
plaintiffs reasonable use of theirdeprived the of thewater diversion

damage to theirthe diversion causedproperty and also state that
count,claim, in bothplaintiffs properly the sameThe cannotland.

allegedlydamages property whichtaking harm to thea and for
argumentplaintiffs’ brief nor their oralNeither thewas taken.

plaintiffs proposing. Wethe wereclear which cause of actionmade
allege primarilybelieve, however, atwo and threethat counts

plaintiffsby action. Thedamages harm caused the town’sclaim for
summary judgmenttaking argument preventa tocannot now use

for the defendants.
dismissingsummary, trial court’s order theIn we affirm the

five) againstand the defendant(countsclaims fourculvert
againstselectmen, thereverse dismissal of those claimsbut

grantingthe orderof Deerfield. We also affirmTowndefendant
summary judgment the water diversion claimsonthe defendants
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(counts three), except parttwo and relatingthat of count two to
damage plaintiffs’ boundaryto the wall.

part;in part;reversed inAffirmed
remanded.

Souter, J., Thayer, J., joined, dissented;with whom the others
concurred.

Souter, J., dissenting: respectfullyI majoritydissent from the
opinion rejects plea immunityinsofar as it the municipaltown’s of

any liability damagespay negligencefrom to chargedfor as in the
so-called culvert claims under counts four and five.

majority sayI assessingAs understand what the in the town’s
plea immunity, theyof common law assume that Rockhouse Mt.
Property Conway, 593,Owners Assoc. v. Town N.H.127 503 A.2dof

(1986)1385 entails the Manchester,conclusion that under Merrill v.
722, 729, 378,114 N.H. (1974),332 A.2d 383 the town is entitled

immunityto negligently Theyon a claim that placed.culverts were
by subjectingthen avoid this result exceptionthe Merrill rule to an

developed pre-Merrill immunity,under the municipallaw of
denying immunity damage tortiouslyfor neighboringcaused to
property by municipality’sthe use of its own land. See Allen v.
Hampton, 377, 222 (1966); Franklin,107 N.H. A.2d 833 Flanders v.

168, I, however,(1899).70 N.H. 47 A. 88 do not read Rockhouse
being obviously controlling,as I majorityand believe the should

plea immunity byassess the town’s of common law simply applying
immunity liabilityMerrill’s rule that arisingis available for from

constituting“acts and (a) legislativeomissions the exercise of a or
judicial function, (b)and the exercise of an planningexecutive or

involving makingfunction policythe of a basic decision which is
by high degreecharacterized the exercise judgmentof a of official

supra. have, moreover,or greatdiscretion.” Merrill I misgivings
whittling holdingabout down the veryof Merrill with one of the

exceptions brought pre-Merrillthat had enoughthe law close to
incomprehensibility require gave.to the relief that Merrill See
Merrill, 725-26,supra at 332 A.2d at 381.

ill,good however, longerFor or primaryMerrill is no the
municipal immunity,touchstone legislatureof respondedsince the

legislative modification, Merrill,to Merrill’s invitation suprato see
730, 384, byat adopting332 A.2d at chapterRSA 507-B. It is in

construing mythis statute that I principal disagreementfind with
majority,the who see in it municipal immunityno source of from
liabilitythe asserted in the culvert I majority’sclaims. believe the
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structure,history,light and textapparent in of theerror becomes
theof statute.

onlychapteroriginal scope, RSA 507-B addressedIn its
1975,bodily 483:1. Itliability injury. See Lawsmunicipal for

(hereinafter “municipality”)governmentalno unitprovided that
bodily injuryanyin foractionwould be liablebelow the State level

by chapter or some otherexcept provided RSA 507-Bthe extentto
“Liabilityand,statute, 507-B:5; provision headed forunder aRSA

liabilitymonetarymunicipalities forNegligence,” subjectedit to
occupation,“arising ownership,bodily by out ofinjury faultcaused

“premises, exceptor ofoperation” of motor vehiclesormaintenance
airportstreets,sidewalks, highways publiclyor ownedpublic

immunityrunways taxiways,” RSA 507-B:2. Further wasand
bodily injury byliabilityagainst for caused an accidentprovided

recoveryId. Where wasresulting weather.” :2-a.from “inclement
immunity, Id. :4.by it limited in amount.wasnot barred

unsuccessful, equal protectionfirst,Following albeitthe
Rochester,Cargill Cityin v. 119challenge the statute Estateto ofof

dismissed,appeal661, (1979), 445 U.S. 921N.H. 406 A.2d 704
expanded applicability of thelegislature in 1981 the(1980), the

“property damage,”“personal injury”chapter andto actions for
amending legislation1981, 376:1; defined507-B:2. TheLaws RSA
alia,including, injury to individual’sinjury” inter an“personal as

injuryright occupy premises, toreputation, to andinvasion of the
resultingany“intangible by organization” fromproperty sustained

507-B:1, 111(a)RSA andtorts such as false eviction.certain listed
to, of,damage” “injury or(b). “propertyIt as destructiondefined

376:1; 507-B:1,1981,tangible property.” RSA IV.Laws
then,amendments,Following provided thatthe the statute1981

injurybodily injury, personalmunicipality held fora could be liable
by chapterdamage only providedproperty to the extent RSAor

507-B:5. And that extent was507-B or some other statute. RSA
:4;limitation, by implicitby recovery id. thethe dollardefined

arising premisesliability from “fault” or from orof notexclusions
weather,vehicles; exceptionsby express related to badmotor and

sidewalks,:2-a, streets, runwayshighways, public airportid. and
:2,taxiways, id. I.and

brief, they trying suggestplaintiffs’I the are to thatAs read
immunity propertystatutoryis in this instance because thethere no

damage occupation,question ownership,not “outin does arise of
Althoughmaintenance, operation .highway[.]”public..of theor [a]

suggestion, assumptionmajority on I share thedo not dwell this
evidently make, quoted languagemajority isthat the that the broad
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enough placementto include references to the of culverts necessi-
by highway’s flowage,tated a barrier to normal Iand would

accordingly reject plaintiffs’ position.the
majority proceed deny any statutoryThe nevertheless to

municipal immunity arising highway byout of maintenance
holding damage property damage,”“propertythat to real is not or
damage any byrecognized Thus,of other kind the statute. the
majority application damage land,hold that the statute has no to to
liability entirely unregulated bywhich, view,for on their remains
any recovery by any statutorily recognizeddollar limit on or
immunity. theyIn Ithis believe are mistaken.

majority damage”“propertyThe reach this result because is
“injury tangible property,”to, of,defined as or destruction RSA

majority equate “personal property,”507-B-.1,IV, which the with
property, majority’sto the exclusion of real or land. The own

equation. theycitations, however, undercut this While cite a
dictionary authority definingdefinition asand one case for
“tangible” they“personal,” recognize dictionaryas another

legal encyclopediadefinition and a that include real asas well
personal property scope “tangible.” onlywithin the of what is The

examplesreliable inference that can be drawn from these is that
helpful guidescitations in the abstract are not to what the

legislature defining “property” “tangible.”meant in as
explained many waytimes, however,As this hascourt the sound

“legislature’s choosingintent,”to seek 21:1,the manifest RSA in
vocabularyits is to examine the thetext of entire statute considered

Citywhole, Nashua,as a see 466, 468,v. 116Carter N.H. 362of
(1976).191,A.2d whole,193 When we do read the statute ofone

although “property”the most salient facts about its text thatis is
equated “tangible” property, “tangible” propertywith is never

“personal” property. why “tangible”defined as If thenwe ask was
apparent expressall,used at the answer is from the terms of the

preceding “personal injury,” including damagedefinition of as to
“intangible property.” only507-B:l,RSA III. The “manifest”
legislative overlappingintent, therefore, was to avoid the defini-

“personal injury” “property damage.” takingtions of and But in
overlapping, legislaturecare to avoid the manifested no tointent

damage scope “property damage”exclude to real fromestate the of
bysubjectas a theaddressed statute.

consequent improbability, text,The on the basis of the that the
legislature liability damagemeant to exclude for to land from the
regulatory scope recognized only publishedof the statute is in the
commentary addressing scopethe statute’s after its 1981 amend-
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broadlychapterment, writer concludes thatin which the “[t]he
propertyinjury andbodily injury, personaldefines the terms
injuries.”recovery virtually tortiousdamage allinclude forto

187, 188Luster, Liability Reform, 28 N.H.B.J.Municipal TortAfter
legislativewith such scantis consistent(1987). This conclusion

byis, a memberhistory a brief statementthere which includesas
House, explaining theJudiciary to the fullHouse Committeeof the

relating simply toasportion the 1981 amendmentrelevant of
categoryanydamage,” that the entire“property without indication
resultingunregulated by thedamage would be leftof to real estate

(1981).481statute. N.H.H.R. Jour.
myis, moreover, supportingitem of evidenceThere a further

estate, in“tangible” property to include realwas meantview that
anyconfirming beyondlegislation doubtpiecethe text of a later of

hadlegislature 1981 amendmentassumed that thethat the
immunitydamage andsubjected liability to land to thefor

by evidence isrecovery provided the statute. Thisonlimitations
significant amendment to RSAin text of the thirdfound the

1986, expressly applicablechapter madechapter In the was507-B.
incident,”byliability damage “pollutantmunicipal caused ato for

land,upongenerally pollutants “into ordefined as the transfer of
1986,bodyany Lawsatmosphere, or watercourse or of water.”the

507-B:1, Thus, variety “pollutant227:9; (Supp. 1988). ofRSA V one
damage by polluting it.incident” is to land

regulate liabilitylegislature proceeded municipal fortoThe
by enactingpollutant what is now RSA 507-incidents such as this

1986,(Supp. 1988). performs severalB:9 Laws 227:10. This section
liability, 507-B:9, Ifunctions. It establishes a standard of RSA

1988); regulates apportionment responsibility(Supp. it the of
tortfeasors, :II;among multiple id. and it bars strict or absolute

liability damage instance,injury, id. :III. In eachfor such or
however, damages,liability, apportionmentthe standard of the of

liability expresslyand the bar to without fault are enacted with
bodilyrespect liability “personal injury, injury, propertyto for or

damage.” are, course, inThese of the standard terms as defined
If, then, majority “propertyRSA 507-B.T. the are correct that

damage” damage land,does not follows that theinclude to it 1986
defining, apportioninginamendments have no effect or otherwise

regulating liabilitymunicipal for land contamination.
not, however, reasonablyIt is conceivable that such was the

view, legislaturelegislature’s if had not that thefor the assumed
liabilitymunicipal pollution,would affect for land1986 enactments

expressly defining pollutantpoint in athere would have been no
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pollutants uponincident to include the transfer of “into or land.”
My(Supp. 1988). argument507-B:l, not, course,RSA V is of that

subsequent legislation enjoys legislative historythe status of of an
legislature’s assumptionsact,earlier but that the obvious about

majority pausewhat it had earlier enacted should lead the to before
they analysisdismiss the of the text that I set out above. See In

(1980)C., 221, 225,re 1037,Robert 120 N.H. 412 A.2d 1040
(doubtful statutory language may be construed in accordance with

legislative by amendment).a intent evinced a later
chapter applicableI would therefore hold that RSA 507-B is to

municipal liability requireunder count five. I would also the trial
allegedcourt to ascertain the date of the tortious acts under count

four, to determine whether the 1982extension of the statute to cover
liability property damage applyfor would also to that count.

Despite my disagreement majority opinionwith so much of the
opinion’sclaims,on the culvert I do not underestimate that

importance. quite apart presentFor from its effect on the town of
majorityDeerfield, the view should be seen as advice to the

legislature significant potential municipalthat a element of
liability, including liability pollution,for land must receive further
legislative subject regulationifattention it is to become to the of

chapterRSA 507-B.
joinsThayer, J., Souter,in the dissent of J.
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