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young separate On the facts and recordson on two occasions.her
case, decision of the DCYS.of this we reverse the

requires proved thatcase us to determine whether DCYSThis
abuse, bythat term is defined RSAJane Doe committed child as

169-C,chapter Reporting Law. A briefthe Child Protection Act and
provides backdrop for this case. Thereview of the statute the

provide protectionpurposes of law are to to childrenoverall this
life, health, may endangeredwhose or welfare be and to assist

with, correct, familyparents problems into contend and to order
169-C:2,having family.children removed from the RSAto avoid

(Supp. 1988). purposes, (Supp.I To effect the law’s RSA 169-C:29
requires psychological1988) physicians, therapiststhat and

teachers, others,among “having suspectreason to that a child has
neglected” reportor such circumstances to the bureaubeen abused

family (bureau)of child and services within DCYS. Once the DCYS
report neglect,bureau receives a of abuse or it must undertake an

investigation seventy-two hours, 169-C:34, (Supp.Iwithin RSA
family1988), (1) compositionto determine: of child’s orthe the

household; (2) probable anywhether cause exists to believe that
family neglected, “includinginchild the is abused or a determi-

child,nation of harm or threatened harm to each the nature and
anypresent prior injuries, neglect,extent of or abuse or and

thereof,” personsevidence as well as a determination of the
abuse;responsible (3) long-termfor the the immediate and risk to

environment;existingif inthe child he or she remains the home
(4) protectivetheand treatment and ameliorative services

necessary prevent neglect, improveto further abuse or and to the
ability children,parents’home environment and the to care for the

169-C:34, (Supp. 1988).RSA II
aspect investigation, above,One of the bureau’s noted is toas

probable beingdecide whether cause exists to believe that a child is
may probable possessesabused. The bureau find cause when it

knowledge uponof such “facts and circumstances based accurate
information, including hearsay, justifyand reliable that would a

person neglected.”reasonable to believe that a child ... is abused or
169-C:3, (Supp. 1988). expansivelyRSA XXIII The statute defines

Sexually abused;“(a) (b)an abused child as one who has been:
Intentionally physically injured; (c) Psychologically injured ...; or
(d) Physically byinjured other than accidental means.” RSA 169-
C:3, (Supp. 1988). Upon finding probableII cause that the child

abused, may petition court,has been DCYS the district RSA 169-
(Supp. 1988), protective child, includingC:7 to obtain orders for the

removing home, 169-C:16,an order the child from the RSA :19
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found,probable cause is each instance1988). Whether or not(Supp.
registry.into a central RSA 169-C:35reported abuse is enteredof

reports, probable cause1988). those for which(Supp. Unfounded
exist, 169-C:3, 1988), kept in the(Supp.XXVIII arenot RSAdoes

years. reports for sevenregistry Founded are retainedfor three
study,According1988). to one nationalyears. (Supp.RSA 169-C:35

substantiated; theonly forty reports arepercent of all child abuse
Besharov, Abuse andinvestigated dismissed. Childrest are and

Investigation: Policy DecisionNeglect Reporting and Guidelines for
Q. 1, (1988).12Making, 22 FAMILY L.

probable hasfinds cause to believe abuseWhen the DCYS
rightoccurred, alleged processdue to noticethe child abuser has a

finding hearing challenge that determination.and a toof that
331,275, 287, (1986).Bagley, 128 N.H. 513 A.2d 339-40Petition of

hearing”hearing, called a “fairthe decision after such aIt is from
services, Doeby department human that Janethe of health and

statutory backgroundproceduralpetitions With this andthis court.
mind, analyze facts of this case.in we the

single, working son was borna mother. Her JohnJane Doe is
old,15, twenty-one monthsMarch 1984. When John was abouton

1985,December, him in the area of the mouthin his mother hit
throwingbecause, mealtime, persisted in food. Thisduring John

causing Thelip, it to bleed and swell.punishment cut John’s
hour, accordingswelling an to Jane. Concernedsubsided within

time,actions, seeingtherapistthe she was at theher Jane toldabout
Renaud-FinneganRenaud-Finnegan, toldabout the incident.Sheila

DCYS, thereport the incident to andthat she would have toJane
23, January, 1986,In a DCYStherapist on December 1985.did so

worker, Judy Malcolm, spoke with aboutinvestigating Janesocial
to Malcolm and toldthe circumstancesthe event. Jane described

working Malcolm determined thather was with a counselor.she
resolved,”“founded, problem areport wasthe child abuse

being entered into thedesignation resulted in Doe’s namewhich
byregistry, requiring the DCYSno further interventioncentral but

to the Division’s satisfactionproblemthe “has been resolvedbecause
communitysatisfactory has beento another resourceor a referral

Rules, 6426.01(n).He-CAdmin.made.” N.H.
incident,May 18, 1987, the firstseventeen months afterOn about

time, fromagain and John had returnedhit her son. This sheJane
day’sp.m., put in a work.grocery shopping after Jane hadat 9:00

bed, temperbeing go a tantrum.Upon he had to to John hadtold
stop, he swore at her. Jane theninstructed him toWhen Jane

hand, hitting templehim in theslapped of herJohn with the back
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slap temple, which lastedarea. The left a bruise on John’s
days. wearing ringapproximately two one-half was a atand Jane

time, maya factor which have contributed to the bruise.the
day-care day,At John’s center the next a worker noticed the

bruise,temple.bruise on his The worker called Jane to discuss the
day-carestrikingand Jane admitted John. The center notified

May day,DCYS’s Malcolm of the incident on 20. That same
day-care photographedMalcolm interviewed John at the center and

message day-care center,his bruise. Malcolm left a at the
Sheryl Fair,requesting supervisor,Jane to call her. Malcolm’s

reportedreviewed notes of the abuse and wrote a note to Malcolm.
note, age,In listed severalthe Fair factors—John’s the location of

injury, abuse,previous “priorofthe Jane’s denial the failure of
factors,”safety leadingan “uncontrollable” her to concludemother —

very instructingserious”that the situation “looks and Malcolm to
placement“consider here.”
21,May telephonedOn Jane Malcolm and discussed the incident.

conversation,In their Jane claimed it was the first time she had
John, memory December,hit until Malcolm refreshed her about the

problem1985 incident. Jane also said that John awas not behavior
home,at a fact which contradicted Malcolm’s information about

aggressive day-careJohn’s behavior at the center. At Malcolm’s
suggestion, agreed counselling,Jane to renew which she had ended

yearmore than a earlier.
May 28, 1987,On Malcolm met with Jane and told her that she

counselling help 12, 1987,needed to her deal with her son. On June
Jane, reiterating offeringMalcolm wrote to helpher concern and to

therapist. 23, 1987, againJane find a On June Malcolm wrote to
obtaining counsellingJane about legaland threatened to take

givenaction if Jane had not her the therapist.name of her chosen
point,At some Jane contacted a mental health center about its

weeklyservices but fortywas told that sessions would cost dollars
more than weekly salaryher insurance would cover. Given her net

$150, counselling.of she could not afford such
July 8, 1987,On Malcolm was informed of another red mark on

body, gave conflictingJohn’s this time on neck. explana-his John
got mark, includingtions of how he the red that his mother had

strongly causingthe mark. Jane denied the mark on her.caused
August 21, 1987, designatedson’s neck. On Malcolm Jane’s case as

“opened protective services,” which,for accordinga term to DCYS
regulations, is used to refer to all of the social services that can

provided prevent remedy,be alia,to or inter child abuse. N.H.
Rules, ByAdmin. 6426.01(z). 8,He-C September 1987,letter dated
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they to believe thatthat had found reasonJane noticeDCYS sent
May July 7,and 1987. Theboth 18 onhad abused her son onshe

involving thefounded abuseto the case ofnotice also referred
1985,December, incident.

hearing,timely requested Rules,Admin. He-Ca fair see N.H.Jane
hearing(fair6201.01(i) in whichforumis an administrative

impartial action oron DCYShears evidencedecision-maker
hearingfindingsinaction), was conductedThe fairon the of abuse.

Linsky,hearingby Dagny officer, theFecht, and Elizabeththe
testimonypanel expert, 24, ofIn addition to theon March 1988.

Judy Malcolm, abovewhich the facts recitedfromDoe andJane
hearing Dr.elicited, received a letter from Thomasofficerwere the

describingpediatrician, 9,Bisett, his October 1987C. John’s
boy. medicalletter noted that John’sthe Dr. Bisett’sexamination of

repeatedpattern visits becauseofficeindicate a ofrecord did not
regularly appointmentsinjury, had beenscheduledand thatof

kept. disclosedaddition, that no visible evidenceIn the letter noted
longinjury, recent andbone films ruled outthat a series ofrecent

injury, tests, of hisblood taken becauseand that John’sold bone
easily, showed results withinthat he bruisedmother’s claims

by stating that he didDr. concluded his letterlimits. Bisettnormal
history suggestive of, a current situation consistenta nor“not find

with, child abuse for John.”
Derby,testimony Dr. Wilfred aoffered the ofJane Doe also

difficultyDerbypsychologist. inDr. testified to theclinical
acceptabledrawing and forms ofa line between child abuse

amongcorporal punishment, variousas well as the differences
testifiedconstitute abuse. He alsoauthorities as to what actions

InventoryParenting (AAPI)tests,two theabout Adult/Adolescent
youngInventoryParenting (PSI), assessused toand the Stress

Derbyparents’ Dr. administeredtoward child abuse.inclination
January, AAPI,the Jane scoredin 1988.Onboth of the tests to Jane

willingnessaverage rangeslightly to consideron herbelow the
rangecorporal punishment, not within theto butalternatives

averageindicating high potential She scored or abovea for abuse.
PSI, the interactionOn the used to assesson the other indicators.

parent’s perceptionparent and the of thethe and the childbetween
ranges exceptbehaviors,child, for allwithin normalJane scored

Derbydepressed. wasconcluded that John not anshe is Dr.that
child, found, alia, that the incidents at issuesince he interabused

Accordingrequire tomedical attention.were isolated and did not
injury requireused, medicalif an does notthe definition of abuse he

attention, is not met.the definition



275

Sherylhearingtestimony Fair,came fromin the fairThe other
supervisor in thisof abusemade the determinationwhothe DCYS

dealingnearly thirty years experience in withFair, who hascase.
of hisabuse, moderate risk becausethat John was atstatedchild

singleyoungtemple,age, losesmother whoaon histhe bruise
identifyinability precipitating factors.control, mother’s toand the

providespolicyrisk, for the useof DCYSmake a determinationTo
upon the riskwhether she reliedmatrix. Fair was unsureof a risk

reaching at moderate risk.that John wasin her conclusionmatrix
July,agreedhearing, parties 1987, bruisethat thethe theAt

mayallegedreporter the abusethe ofnot be at issue becausewould
improperly.investigation by questioning the childhave tainted the

May,only 1987,December, 1985,Thus, and incidents werethe
hearing Dagnythose, officer, Fecht,relevant; and, cametheas to

testimonyfollowing of Dr. wasThe Bisettto the conclusions.
notingminimized, he had examined John months after thethat

May of recorded officeevent had occurred and that the absence
injury negated by getwas Jane’s failure to medicalvisits because of

Derby’sat issue. From Dr.attention for the two incidents
testimony, depressed,“is has lowFecht concluded that Jane

livingattachment, [sic]suffers from social isolation and ... is on
situation____” despitehighly found,The officera stressful thus

argument administeringthat made two mistakes inJane’s she
punishment, lip templecorporal that the cut and bruise “were not

by means but rather the result of a deliberatecaused accidental
occasion____”blow to John on each Fecht concluded that these acts

threateningphysical abuse, harm to the child’s healthconstituted
welfare.and

petition hearingcourt,In her to this Jane contends that the fair
improperly 11(d)169-C:3,officer found child abuse under RSA

(Supp. 1988) presented no evidence tobecause DCYS show that
Alternatively, arguesharmed health or welfare. JaneJane John’s

applied properly, applicationif such anthat even the statute was
right privacyviolated her constitutional to under the State and

supremacyprocess clauses, and also violated the clausefederal due
agree petitionerWe with thethe United States Constitution. thatof

reading (Supp. 1988) applied169-C:3,II inliteral of RSA as thisa
may implications, Fay G.,see Inhave constitutional re 120case

(1980) (“the family153, 156, 1012,N.H. 412 A.2d 1015 and the
rights parents fundamental and within theof over it are inherent

constitutions”),federal and our own State but we need not address
statutoryissues,constitutional as we decide this case onthe

grounds.
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hearingOur review on certiorari of the fair decision
requires agency ‘illegallyus to determine whether the “has acted

respect jurisdiction, authorityin to or observance of the law ... or
arbitrarily capriciously.’”has abused its discretion or acted or In

(1985)(quotingDoe, 719, 722-23, 1293,re 126 N.H. 495 A.2d 1296
(1982)).Brackett, 716, 718, 1210,v.State 122 N.H. 449 A.2d 1212

petitioner’s argument findingThe essential is that a of abuse under
chapter requiresAct, 169-C,the Child Protection RSA more than

showing injured bya that a child has been other than accidental
requiresRather,means. it evidence that the child’s health or

support position,willwelfare has been or be harmed. As for this
petitionerthe notes that the statute’s definition of abuse focuses on

single parents.condition, Further,the child’s not the acts of she
points reported abuse,out that offor each instance initialDCYS’s
investigation must include “a determination of harm or threatened

family person suspectedharm to each child” in the of the of abusive
(Supp.II(ii) 1988).169-C:34,behavior. RSA Unless such a

incorporated child,determination is in the definition of an abused
argues, givesvagueshe the statute is and DCYS too much

bring powerdiscretion to the of the State to bear theon
appropriateness parental disciplinary Finally,of choices. the
petitioner bylegislature, permittedstatute,asserts that the has
parents to use reasonable force to control their children without
incurring liability, interpretation627:6,criminal RSA and DCYS’s
of child abuse conflicts with that statute.

response, statutoryIn DCYS thatmaintains the definition of
interpreted according plainchild abuse is clear and should be itsto

meaning. statesDCYS that John suffered two non-accidental
injuries by injuries bringcaused his mother. These thus John

permitschild,within the definition of an abused inwhich turn
protectiveDCYS to determine the treatment and administrative

necessary improve preventservices to the home and further abuse.
interpretation entirelyFurther, DCYS contends that its is

goals purposes protectionconsistent with the and of the child
contrary petitioner’s argument Finally,statute, to the otherwise.

argues interpretationDCYS that its of the definition of child abuse
permits only627:6,does not conflict with RSA because that statute

bruisingforce,the reasonable use of which does not include twice
years age.the head of a child under three of

statutory arguments, statutoryprinciplesTo resolve the of
interpretation require statutory languageus to look first to the
itself, B., 286, 288, 281,In re John Kevin 129 N.H. 525 A.2d

(1987),282-83 and to inconstrue the law a manner consistent with
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YDC,meaning, Sup’tplain possible, Theresa S. v. 126its when of
53, 55, 592, a(1985).A.2d To divine the intent ofN.H. 489 593

statute, meaning awill from its construction aswe determine its
whole, by examining phrases.and Town Northnot isolated words of

Sanderson, 614,Hampton (1989).A.2d Withv. 131 N.H. 557 643
statutory guides,interpretation we thethese canons of as address

arguments parties.of the
argument 169-C:3,agree petitioner’s 11(d)that RSAWe with the

incidents,proof spaced(Supp. 1988) requires more than of two
years apart, inapproximately one and one-half which resulted a

Althoughlip DCYS correctswollen and a bruise on the head. is
statutorystating plain meaningin that the of the definition of child

injured by“physically other than accidental means”—abuse—to be
interpreted literally injuriesto include the minor causedcould be

overlyhere, interpretation encompasssuch an is broad and could
corporal punishmentreasonable forms of that do not threaten the

well-being Moreover, interpretationanof the child. such conflicts
language throughout chapter empha-with the RSA 169-C which

169-C:2,E.g.,sizes harm to the health or welfare of the child. RSA
(Supp. 1988) (purpose chapter provide protectionI is “toof this to

life, health, endangered”);children whose or welfare is RSA 169-
C:3, XIX(b) (Supp. 1988) (neglected partchild in adefined as child

“necessaryproper parental physical,without care or control for his
mental, health,or emotional when it is established that his health

likely impairment”);has suffered or is to suffer serious RSA 169-
C:3, (Supp. 1988) (sexualXXVII-a abuse defined as certain

indicatingunder “that theactivities circumstances child’s health or
169-C:34,harm”);welfare is harmed or with IIthreatened RSA

(Supp. 1988) (child protective investigation must include “a
child”);determination of harm or threatened harm to each see also

5106g(4) (West Supp. 1988)42 (federalU.S.C.A definition of child§
physical injuryabuse includes inflicted “under circumstances

which indicate that the child’s health or welfare is orharmed
thereby”).threatened

lightly interpretWe do imposenot a statute so as to a
requirement appear Nevertheless, giventhat does not on its face.

case, reviewingthe facts of the and the definition of child abuse
light whole,in proper findingof the statute as a we conclude that a

169-C:3,of 11(d)(Supp. 1988)child abuse under RSA must include
allegeda determination of whether the abusive act was committed

indicatingunder circumstances harm or threatened harm to the
life, health, may by,child’s or welfare. harmSuch be demonstrated

example, severity intentionallyfor the injuries;of the inflicted
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recurring injury; injury profilerecurring or when aor a threat of
history propensityof, for,a or aof the child’s caretaker indicates

way limiting,examples are in no intended to be asabuse. These
myriadrecognize in which harm or threatenedthe situationswe

mayharm exist.
reaching emphasizedo,In the conclusionwe we that we are

departmentthe of health and humanaware of the difficult duties
carrying responsibilities protecthas in out its to childrenservices

cognizantpotentially We are thatin abusive or abusive situations.
may singleincidents, one,be where two or even athere instances

manymay properly cases,the Inbe considered abuse under statute.
We arethe abuse will be all too evident and clear. not faced with

case,in The record reveals that Janesuch a situation this however.
cutting lip causingoccasions, astruck her child on two andDoe

briefly eighteenthen,hour, and about monthsit to swell for an
striking leavinglater, head with the back of her hand and ahis

injuriestemple.on his concedesthat both were minor.bruise DCYS
hearingexpertThe witnesses at the fair concluded that Jane was

mother, and that John was not an abused child.not an abusive
concerningpresented evidence, other than evidence theDCYS no

experts’ testimony.incidents, the DCYS failed totwo to counter
any life, health,facts to show that John’s or welfare wasoffer

byharmed, harm,withor would be threatened his mother’s actions.
corporalrecord, in where difficultOn such a a case lines between

punishment drawn,and abuse must be we hold that thechild
findings reversed.of abuse must be

Reversed.

All concurred.


