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JohnsonG.Howard

6, 1989October

attorney,McCauley,attorney general (EllenArnold, P.John P.
bybrief), the State.brief foron the

byappellate Concord,defender, briefGreen, ofassistantJoanne
the defendant.for

OpinionMemorandum

aggravateddefendant, feloniousSouter, ofThe convictedJ.
evidentiary rulingappeals632-A:2, of theassault, anRSAsexual

testifyallowing(Morrill, J.)Superior victim to ontheCourt
testimonylistening inwitnessesof defenseto therebuttal after

sequestered.arguable be Weorder that witnessesviolation of an
affirm.

committingcharged fellatio on awithwasThe defendant
camping.fourteen-year-old boy The date of thewhom he had taken

presentedopen question. hadAfter the Statewas tooffense
August 1985,3, the defendant calledonevidence of its occurrence

scrapedand his armsthat he had cutwitnesses who testifiedalibi
day campedlegs picnic others thathad out witha that andand at

testimonynight. and, onwhen recalledheard thisThe victim
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subject objection nightrebuttal, testified to that on the of the
injuries,offense the defendant’s arms had certain which the

picnic day.defendant himtold he had received at a earlier that
generalThe defendant addresses the rule that admission of

subject weighingrelevant evidence is to trial court discretion after
probative prejudicial potential,its value and Brooks,seeState v. 126

(1985), by claiming618, 625, 1258,N.H. 495 A.2d 1263 that the
ruling question lightin was an abuse “[i]nof discretion of the
sequestration order,” with which it was said to be inconsistent. It

support anyclaim, however,is a fact,without the of clear and
clearly anywithout the benefit of law.

calling sequestrationNo order for the of witnesses is included in
the record transferred to us. To establish the existence of such an

pointorder, the most that the defendant can to are statements made
by judge overruling objection.the trial when the defendant’s These

judge sequestrationremarks do indicate that the had made some
apparently applyorder, which he understood to to the victim as

well as to other witnesses.
Assuming sequestration purportthat a order did to

exclude courtroom,the victim however,from the it was error. In
sequestrationcontrast to the common law rule that of witnesses in

discretionarya criminal case was court,with Peters,the seeState v.
(1939), Hampshire438, 439, 242,90 N.H. 10 A.2d 244 New Rule

sequestration requestof Evidence 615 now mandates at the of
subject exceptions,case,either side in a criminal alia,to inter for

crime,a victim of the “[t]hisas to whom rule does not authorize
Any purporting sequesterexclusion.” order to error,the victim was

(1988),Hamel,see 615, 616-17,State v. 130 N.H. 223,547 A.2d 224
persist hardlyand the refusal to in error can be said to constitute

an abuse of discretion.
Although appeal anywe do not understand the to rest on

ground except alleged sequestrationthe order,violation of the we
nothing requireddo note that in the record exclusion of the rebuttal

testimony grounds prejudice,on of 403,N.H. R. Ev. a conclusion
by prosecutor’s recallingcare,underscored the victim,in the to call

jury’sthe attention to the fact that he had heard the defense’salibi
witnesses.

Affirmed.
All concurred.


