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attorney general (.MonicaArnold, Ciolfi,John P. A. assistant
attorney general, orally),on the brief and for the State.

(ArthurGormley Gormley,P.C., III,of Nashua& Kaklamanos O.
orally),and for the defendant.on the brief

JOHNSON, defendant, Kulikowski, Jr.,J. The Leonard was
aggravated assault,convicted of three counts of felonious sexual

followingincest,632-A:2,III, 639:2,RSA and one count of RSA a
jury appeal, (1) intrial. On he contends that the trial court erred:

aggravatedruling allegingthat the indictments felonious sexual
constitutionally apprisewereassault sufficient to the defendant of

prepare trial,the offense so that he could for and bill ofthat the
anyparticulars specificity (2)indictments;cured lack of in those

finding alleging aggravatedin that the indictments felonioussexual
by applicable (3)limitations;barred theassault were not statute of

admitting testimony prior denying(4)acts;in of bad and in the
insufficiencybased ondefendant’s motion to dismiss the of the

completionevidence at the of the State’s case. We find no error and
affirm.

briefly 1966,The facts are as follows. In the defendant and the
agevictim’smother were married. The victim was then three. The

upstairs apartmentthree of them lived in the theof defendant’s
parents’ 1968,inhome Nashua until when the victim’smother died.
Following death,her the defendant and the victim moved

parents, legaldownstairs with the defendant’s who assumed
custody primary responsibilityof the victim and the herfor
upbringing. years1975, old,In when the victim was twelve her
stepgrandfather died.

following stepgrand-The victim testified to the facts. After her
stepfather primarydeath,father’s her took over as caretaker. He

requiredallowrefused to her to attend social functions and her to
particular got older,dress in a manner. As she he morebecame

slapping argued accusingviolent, him,her when she with her of
having boys beatingschool,sex with at and her deniedwhen she

seventeen,his accusations. From the time she was the defendant
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night athe within middle offrequently wake her thewould
interrogate her about sex.flashlight and

1980,inparticular which occurredto a incidenttestified asShe
old, began the defendantyears which whenwhen she was seventeen

boy When she deniedhaving at school.sex with aaccused her of
He then tore offaccusation, to beat her.the defendant startedthe

her out intoher. He then tookcontinued to beather clothes and
saying,knife down her chestwoods, the blade of awhere he ranthe

there toyou he would leave hergoing open,” and that“I’m to cut
time,having sex. Thislater, again her ofdays he accuseddie. Two

hertestimony, her to take offaccording defendant toldtheto her
fork, alongcarving ran itain He then tookand lie a chair.clothes

going “rip” up.to herstomach, that he wasand told herher
followingyears these twoin thethatThe victim testified

numberrelations athe defendant had sexualshe andoccurrences
testimony,October, 1986, according victim’s sheto theInof times.

fight, during sustained a blackwhich shehad aand the defendant
eye, theand witheye. noticed the victim’s blackA co-worker later

employer, victimtheencouragement of the co-worker and their
Department.reported to the Nashua Policethe abuses

aggravatedofcountswas indicted on sevenThe defendant
1987,February,Inof incest.and two countsfelonious sexual assault

quash or dismiss the indictmentsfiled a motion tothe defendant
ground theon the thataggravated felonious sexual assaultfor

theyconstitutionally in that failed towere deficientindictments
physicalto use violenceallege hadthat the defendant “threatened]

victim,”strength an element of thesuperior the which isor on
632-A:2, III, the factscharged, see or to enumeratecrime RSA

necessary The defendantthe elements of the offense.to establish
by applicabletheargued that the indictments were barredfurther

limitations, 625:8, they relied on threatsRSA becausestatute of
years prior arrest.more than six to the defendant’swhich occurred

Following hearing, (Murphy, J.) denied the defendant’sa the Court
motion, was entitled to a bill ofbut ruled that the defendant
particulars.

November, 1987, and the State filedIn both the defendant
J.){Dalianis,in denied the defendant’smotions limine. The Court

motion, requested prohibiting the State fromwhich an order
carvingintroducing of the knife and fork incidentsevidence

motion,Regarding (Dalianis,the Courtdescribed above. the State’s
permit toJ.) that it would the introduction of evidence “asruled

not,”or coercive behavior whether criminal or butso-called threats
of “other sexual actswould not allow the introduction of evidence
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apparentunindicted,which remain unless it becomes to the Court
‘intent, motives,that the of state ofissues mind and continuous

actually dispute____”course of conduct’ are in serious
jury July trial,A trial was in Atheld 1988. the the victim

alleged Followingtestified to the sexual assaults. the close of the
case,State’s the defendant’s counsel made a motion to dismiss for

evidence,insufficient which was denied. The defendant then
denying anybehalf,testified on his own that abuse or sexual contact

dayhad occurred between the defendant and victim. On the third
jury guiltydeliberation,of the returned a verdict of as to three

aggravatedcounts of felonious sexual assault count ofand one
appealincest. This followed.

We first address the defendant’s claim that the indictments
alleging aggravated constitutionallyfelonious sexual assault were

pt.insufficient, I, 15,N.H.see Const. art. and that the bill of
particulars insufficiency. I,failed to thecure Part article 15 of the

Hampshire provides subject“[n]oNew Constitution that shall be
any fullycrime, offense,held to answer for or until the same is and

substantially formally,plainly, and described to him.....” Two of
aggravatedthe indictments for felonious sexual assault on which

except specificthe weredefendant was convicted identical for the
specific penetration. provided:date and act of sexual Each

particular[between dates]“... aon or date or at Nashua
purposely engagedid,[the defendant]... ... in sexual

penetration, particular[a act] [the victim]to wit: with
(DOB legal3-6-63), spouse, havingnot his when coerced the

subjectvictim to submit to his demands orsexual else be
physical previous occasions,to violence on numerous he

again by demandingcoerced the victim to submit that she
engage particular[submit act]or in the and she believed

present abilitythat he had the ofto execute the threat
physical at time.”violence this

defendant,The third indictment that thestated on or between a
particular purposely engage penetrationdate, indid sexual with

victim,the
submit,[the victim]“... when the defendant coerced to

having physical againstthreatened to use force her on
previous having physicaloccasions,numerous and used

past[the victim]force on in the if she todid not submit
performdemands, [asexual he demanded that she sexual

upon him,act] [the victim] [theand believed that defend-
abilitypresentant] had the to execute those threats.”
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allegeargues theThe that these indictments failed todefendant
by present threats, in that the first twoelement of coercion

only by demanding”alleged and the thirdindictments “coercion
alleged by past physical“past threats andindictment coercion
disagree.Weforce.”

guiltyprovides person632-A:2, III that a is ofRSA
aggravated engagesif infelonious sexual assault he sexual
penetration person “[w]hen [he]with another coerces the victim to

by threatening superior physicalphysicalto use violenceorsubmit
strength victim, hason the and the victim believes that the actor

ability agreepresent Althoughthe to execute these threats.” we
632-A:2, III threat andwith the defendant that under RSA the

presentpenetration time,must be in the threat needsexual close
explicit. 578,Johnson, 581-82,be SeeState v. 130N.H. A.2dnot 547

may implicit, arising(1988).213, The threat be from earlier215
582,id. at A.2d at 215. Theincidents. See 547 three indictments

clearly alleged bypresentin casethe instant coercion occasioned
repeated prior clearly allegedthreats. The indictments thus the

“by threatening.” Inselburg,element of coercion See State v. 114
(1974).824, 827, 457,N.H. 330 A.2d 459

arguesThe defendant also that the wereindictments
theyinsufficient because failed to the andenumerate facts

establishing by threatening.circumstances the element of coercion
prepareHe contends that he did not know whether he to tohad

implicit, past presentovert, However,meet or threats. we have
already allegations repeated priorindicated that inthe of threats

clearly alleged bythe indictments the element of coercion
threatening. particulars, priorwell,The bill of as enumerated
threatening including carvingacts, the knife and fork Weincidents.

althoughnote that the defendant did not receive the bill of
particulars just beginning trial,until before the of the for reasons

here,not relevant defense counsel stated that he knew that there
relationship. althoughFurthermore,was a claim of an abusive

compeldefendant’s counsel moved that the court the State to be
specific, request postponementmore he did not a of onthe trial the

ground surprised prove priorthat he was that the State intended to
implicitthreats as the basis of the threats at the time of the

adequatelyassaults. We therefore hold that the defendant was
charged[was]informed “ofthe offense for which he with sufficient

specificity prepared[knew] [had to]so that he what he be to meet
____” Inselburg, 827,v.State 114 N.H. at 330 A.2d at 459.
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allegingargues that the indictmentsalsoThe defendant
by ofthe statuteassault were barredaggravated sexualfelonious

that625:8, relied on threatslimitations, the Statesee RSA because
arrestyears prior the date of thetomore than sixhad occurred

threatening,by see RSAsatisfy of coercionthe elementwarrant to
brief,In thecontention. his632-A:2, merit in thisIII. We find no

again failed toargue that the Statetouses this issuedefendant
Implicit in thedate.made on the incidentprove a threat wasthat

justrecognize haveto what weargument is a failuredefendant’s
satisfy thetonoted, an overt threatneed not bethat there

Furthermore,632-A:2, if the Stateevenrequirements III.of RSA
yearsoccurringonly than six beforealleged prior threats morehad

preventdate, would notof limitationsthe statutethe warrant
begins625:8, runprovides that toIVprosecution. [forRSA “[t]ime
day after all theon thethe ofpurpose of statute limitations]the

was notSince the defendanthave occurred.”elements of an offense
yearsmerely threatening more than sixthe victimprosecuted for

warrant, committing aggravatedbut forprior to the date of the
period,limitations RSA 625:8within thefelonious sexual assault

not bar the indictments.does
whenargues abused its discretionthat the courtThe defendant

by the“prior acts” committedof badit admitted evidence
Although the introduction of evidencethe court denieddefendant.

indictment,part itnot of theacts” that wereof “other sexual
behavior,” includingor coercivepermitted of “threatsevidence

carving The defendanttestimony fork incidents.the knife andof
that this evidence offerednever demonstratedcontends that it was

the admis-by three-pronged test to determinemet thethe State
Hampshire Rule ofsibility evidence under Newprior offenseof

371, 374,Trainor, A.2d540v. 130 N.H.404(b). See StateEvidence
“clearspecifically that there was no1236, (1988). He contends1238

acts, havingthe the Statehad committedproof” that the defendant
byfindings theby proof, and there were noproceeded an offer of

for, or whethercould be usedindicating what the evidencecourt
dangeroutweighed the ofprobative value of the evidencethe

prejudice.

404(b) provides:Hampshire of EvidenceRuleNew

crimes, wrongs, or acts is not“Evidence of other
person in order toprove character of ato theadmissible

may,conformity Itperson in therewith.the actedshow that
proofhowever, purposes, such asfor otherbe admissible
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intent, plan,motive, preparation, knowl-opportunity,of
identity,edge, of mistake or accident.”or absence

may admit evidence ofheld that the trial courtWe have before
onlycrimes, wrongs, upon “that theor acts” a determination“other

orpurposea other than characterevidence is relevant for
proof committeddisposition, is clear that the defendantthat there

Barker,offenses,” supra (citing v. 117 N.H.prior Trainor Statethe
543, 546, 1179, “prejudice to(1977)), and that the374 A.2d 1180

substantially outweigh probativedefendant does not the valuethe
Trainor, 375, Althoughsupraof the evidence.” at 540 A.2d at 1239.

crimes, wrongsapplied of “otherthis test must be before evidence
admitted,may requisite404(b)or acts” be Rule of Evidence and its

here,applicabletest are as the of the “threats ornot evidence
crimes,incoercive behavior” this case was not evidence of “other

wrongs, Rather, veryor acts.” it constituted evidence of the threat
duringwhich question.coerced the victim inthe assaults See J.

Berger,Weinstein M. 404[10],& Weinstein’s Evidence at 404-¶
77, (1988). prior explicit404-79 Evidence of the threats was thus
not support case,admitted to an inference of a fact relevant to the

motive, opportunitysuch as or intent. See Weinstein’s Evidence
404[11], explicitat gave404-81. The incidents rise to theprior¶

threat, offense,chargedan element of the at the time of the
threat, by carvingassaults. This demonstrated the knife and fork

episodes, example,for could have been found to have been
ongoing, implicitcontinuous and and at the time of the offenses in

Thus,question. admissibilityapplicablethe test for in this instance
403,is in providescontained Rule of Evidence which that relevant

may grounds prejudice,evidence be excluded on the of confusion
discretion, Brooks,or waste of time. We find no abuse of see State v.

618, 625, 1258, (1985),126 N.H. 495 A.2d in1263 the court’s
implicit finding probativethat the of thevalue evidence of the

“substantially byoutweighed dangerthreat was not the of unfair
____”prejudice R. Ev.N.H. 403.

Lastly, arguesthe defendant that because the State failed
present contemporaneous threat,to evidence of a the court erred
denyingin his motion to dismiss at the conclusion of the State’s

made,case. When this motion was the court ruled:

light State,in the most favorable to the the“[T]aken
constant,support findingevidence could a that the claimed

pervasive unrelenting threatening atmosphereand in
allegedwhich the victim lived with the defendant was

[coercion]..., providedthe element ofto establishsufficient
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beyondjury doubt,finds, a a nexusthat the reasonable
general in eachthreats and the coercionbetween the

specific case.”
supports actthe conclusionthat for eachWe hold that the evidence

convicted,the victim had been coercedfor which the defendant was
examiningby implicit physical record,In thethe threat of violence.

testimony by greatas to her fear of herwe find much the victim
carvingfollowingstepfather Further,forkthe knife and incidents.

aggravated assault for which theact of felonious sexualfor each
convicted, victim testified as to the coercion shedefendant was the

explicitduringexperienced as a result of the earlierthe assault
discussingexample,threatening atmosphere. For inthreats and

incidents, testified:one of the she
act][theI sexual because of the incidents“I knew had to do

goingpast if II that I was to be killedin the where felt
things hear. I felt thathim ... that he wanted todidn’t tell

do,to he would startif I do what he wanted medidn’t
beating again when I didn’t tell him whatme like he had

to hear.”he wanted
supports that thethe evidence the conclusionWe find that

by threatening“coerce[d] to usedefendant the victim to submit
strength,”superior physicalphysical and therefore holdviolenceor

properly denied the defendant’s motion to dismiss.that the court

Affirmed.

All concurred.


