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OpinionMemorandum
Superior (Contas, J.) grantedSOUTER, J. The Court the

plaintiff’s petition specificdefendants’ motion to dismiss the for
performance groundcontract,of a real estate on the that the

Super.plaintiff hearing, 170,had stated at an arbitration Ct. R.
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longer sought equitable relief, hadthat his counselandhe no.that
hearingrepresentationrepeated motion.the dismissalat the onthat

rehearing, plaintiffmoving hadthat his counselthe deniedIn for
specific performance.represented, claimed that he desiredandso

rehearing.appeals reverse.Weof his motion forthe denialHe
adjacentcorporateprincipal auctioned twothe defendantA of
separateRye called for bids on thein terms thatof land underlots

together.by The individuallots, lotson the twofollowed bids
high respectively,bids,made theand Cullendefendants Johnson

plaintiff’sseparate lots, on the lots combinedthe bidbuton the
When the auctioneerand Cullen’s.the total of Johnson’sexceeded

plaintiffaccept bid, forsued the auctioneerhis thetorefused
specific performance thenthe lots. The auctioneerand attached

declaratory judgment interpleaderpetitioned of theand forfor
summary judgmentplaintiff obtaineddefendants. Theindividual
althoughequityagainst suit, courtthein hisauctioneerthe

any interests of the individualrelief until thedecree ofwithheld
Shortlyany, thereafter, thedefendants, be ascertained.if could

againstbrought separateplaintiff forthe auctioneeractiona
damages.

assignedseparate proceedings were consolidated andthreeThe
Superiornon-binding TheCourt Rule 170.underarbitrationto

hearing,denyplaintiff that, he statedthe arbitrationatdoes not
sought specific performance.longer arbitrator’sWhen thehe no

thereby restoringappealed, docket,the trialthe cases toaward was
Super. 170(k)(1), moved to dismissfor the auctioneerR. counselCt.

ground plaintiff’sperformancespecific thaton thethe suit for
soughtlongeracknowledged plaintiff thatnothat thecounsel had

writing “partial opposition”remedy. responded with ainPlaintiff
performance“agrees specificstating at this timenot to seekthat he

thoughchanged circumstances,” to seekhe continueddue to
monetary judgmentsecurity in his favor.for an ultimate

finding plaintiffjudge granted motion, that theontheThe trial
hearingopen hethat noat the arbitration“in court”had stated

performance,longer sought specific his counsel hadand that
hearing motion.on the dismissalstatement at thereiterated that

rehearing, plaintiff’smoving that he hadcounsel deniedtheIn for
contrary, plaintiffthat thestated, theclaimed he had saidso and

preparedagainspecific performance towasonce anddid desire
price.the bidtender

rehearing,appeal must firstof wefrom the denialIn this
plaintiff’spoint brief, which couldbutraised in theaddress a not

misleading opinion. Superioronlyignored Courtthe risk of abe at
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appeal from anif is taken170(k)(2) provides that anRule
testifyaward, as a witness tono one “shall be calledarbitrator’s

place in and the arbitration “documents”what took the arbitration”
Althoughshall, such, appeal.on“evidence” as be inadmissibleand

hearingtranscript the motion to dismiss andwe have of the onno
any objection was raised to evidencetherefore cannot tell whether

arbitration, anyduring offerplaintiff’s position we note thatof the
objection.openof such evidence would have been to

evidence, however, would haveEven such the trial courtwithout
objectionplaintiff’s to thebeen entitled to conclude from the

specific performancedismissal motion that he did not in fact desire
time,” securityprincipally with for“at and was concerned[that]

any damagessubsequent of his action at law. In theaward in
further,assume, judgetranscriptof a we that the hadabsence will

evidentiary finding plaintiff’sfor hadan basis his that counsel
Aranosian,position hearing. v. 128stated that at the See Perron

92, 1087, evidentiary94, (1986).N.H. A.2d 1089 Whatever that508
may been, however,have that the forbasis it is clear when motion

rehearing filed, changedplaintiff had his and desiredwas the mind
originallyperformance requested.specific as

us, then,question is whether an order ofThe before
entirely plaintiff’s apparentdismissal based on the consent should

changes prior entryplaintiffbe vacated when the his mind to of
bysuggested plaintiffajudgment. comparingThe answer is in this

nonsuit,voluntaryposition generallya see R.to one who takes
HampshireWiebusch, Practice,5 New Civil andPractice

court, see(1984),Procedure at the discretion of the1061-1076§§
Service, Printers, 268,Inc., 266,Inc. PromotionalTotal v. 129 N.H.

273, mind,(1987). plaintiff change525 A.2d 275 If such a has a of
subsequent proceedingthe will not bar anonsuit for the same relief.

Nashua, 591, (1883). changeSee Hudson v. 62 N.H. 594 And if the
expressedof mind should in a reconsideration evenbe motion for

entered,judgment ruling vacatingbefore the of has been anonsuit
anyproper,the order for nonsuit will be in absence of indicationthe

of some unusual circumstance under which the defendant will be
Otherwise, by entered,prejudiced. insisting judgmentthat the be

doing nothing forcingthe court would be more plaintiffthan the
commencingto the trouble of a new suit.

think the sameWe should have theconsiderations induced
granttrial court to the motion for in the instantreconsideration

case, pointed prejudicesince the defendants have to no incurred in
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specificrepresentation thatplaintiff’s counsel’sreliance on
Although thesought time.” bothperformance was not “at [that]

exasper-judge justifiablytrial were doubtlessdefendants and the
by position, we constrained to holdplaintiff’s shifts of feelated the

denyto the motion forthat it was an abuse of discretion
reconsideration.

reversed, specificpetitionand the forjudgment will beThe
will reinstated.performance be

Reversed.

All concurred.
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