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specificrepresentation thatplaintiff’s counsel’sreliance on
Although thesought time.” bothperformance was not “at [that]

exasper-judge justifiablytrial were doubtlessdefendants and the
by position, we constrained to holdplaintiff’s shifts of feelated the

denyto the motion forthat it was an abuse of discretion
reconsideration.

reversed, specificpetitionand the forjudgment will beThe
will reinstated.performance be

Reversed.

All concurred.
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Howard,Arnold, attorney general deputy(Jeffrey R.P.John
Jr.,brief, Cheney,attorney general, Robert associateon the and P.

attorney general, orally), for the State.

Green,defender,Duggan, appellate and JoanneJames E.
defender, Concord, by orally, for theappellate of brief andassistant

defendant.

BATCHELDER, jury Superior (Nadeau,in CourtJ. After a trial
defendant, Blum, of felonious sexualJ.), the Michael was convicted

assault,assault, 632-A:3, aggravated felonious sexualRSA and
requestsappeal the defendant that this courtRSA 632-A:2. On set

allowingin theaside the convictions because the trial court erred
dire witnessprosecution but not the defense to conduct voir of a

hearing. Additionally, arguescompetency thatat the the defendant
wrong determiningapplyingin the standard inthe trial court erred

pending appeal appropriate. For thewhether or not bail was
reasons,following we affirm the convictions.
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February 17,18, 1988,and Marchwas onMichael Blum indicted
aggravated1988, felonious sexualfor felonious sexual assault and

four-year-old stepdaughter.respectively,assault, The trialon his
19, 1987, the defendant’sthat on Decemberrecord establishes

estranged invictim and one other child the solewife had left the
custody company Christmasthe while she attended aof defendant

evening engaged cunnilingusparty. in on theThat the defendant
penis againstvictim, as his her feet.as well rubbed

hearingcompetencymotion, a wasPursuant to the defendant’s
testifycompetent atdetermine whether the victim was toheld to

competency hearing,trial. At the the trial court allowed the
lengthyprosecution open dire victim. Afterto the voir of the

by prosecution, halted the voir dire.examination the the trial court
The trial court stated:

questions here,satisfied,“I’m and answers thatfrom the
five-year-old,typicalis a that she knows the'.differencethis

telling telling lie,truth and a that she has abetween the
abilitymemory age, an tosuitable to her and that she has

age, weightrecall to her and that therecollect and suitable
give testimony alwaysjury’s going thatthat the to to is

subject argument.to cross-examination and to But I find
five-year-oldcompetent to inthat she is a be a witness this

case.”
Consequently, opportunitythe defendant was denied an to cross-

only satisfyexamine the victim. The trial court reasoned it need
competent, circumstances,itself that the victim was and under the

encouraged.requiredwas nor was it to becross-examination not
testimony,September 14, 1988, with the aid of the victim’sOn

jury guilty Followingthe found the defendant of both offenses. the
jury hearingtrial, a held on the for bailwas defendant’s motion
pending hearing,appeal. At the conclusionof that the Trial Court

ineligible(Nadeau, J.) that the defendant was for Theruled bail.
byfailed cleartrial court stated that the defendant to establish and

anyconvincing pose danger himself,evidence that he did not to or
likelycommunity, uponothers in the or that he was not to flee

The also that the failed to meetrelease. court concluded defendant
byshowing, preponderance evidence,the burden of the of the that

merely delay.appeal not or taken for The courthis was frivolous
■interpreted the term “frivolous” to mean without a serious

prevailing.likelihood of
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competent toa witness isof whetherThe determination
Keyes,v. 114solely court. Statetestify question for the trialis a

615, competency of the487, 489, (1974). “TheA.2d 617322N.H.
question(sic) oftestify jury a threshholdbefore the istowitness

for theIt remainsthe trial court’s discretion.committed tolaw
credibility witness and thecourse, of thejury, to assess theof

testimony.” (quoting United Statesgiven Id.weight toto be [his]
making1973)). the1127, InBenn, (D.C. Cir.F.2d 1130v. 476

may voircompetency, court itself conductthe trialdetermination of
62-63,John, 61,witness, 410 A.2dv. 120 N.H.State St.dire of the

alternative, may parties toallow both1126, in(1980), or the1127
support the trial court’sis a record toparticipate. Where there

competency, will not disturb that determina­of wedetermination
697,vonKlock, 121v. N.H.an abuse of discretion. Statetion absent

John, 62-63,supra702, 1299, v. at(1981); State St.433 A.2d 1303
410 A.2d at 1127.

argues erred inthat the trial courtThe defendant
voir direallowing prosecution the defense to conductthe but not

by prosecutiondisagree. questions asked theWe Theof the witness.
itself,bytype commonly intended tothe asked the courtwere of

necessary manycompetency. While ofresponses to establishelicit
case, of thequestions went to the merits of the the bulkthe

observe,routine,questions “capacity towere directed at the witness’
dutyunderstanding toand narrate as well as an of theremember

John, 62,suprav. at 410 A.2d at 1127tell the truth.” State St.
Keyes, 490, 617).(quoting suprav. at A.2d at To find errorState 322

under these circumstances would be to elevate form over substance.
781,Massey, (Mass. 1988). ACommonwealth v. 523 N.E.2d 782

yearsfor witnesses of would dictate that voir direbetter rule tender
by However,solely preparedconducted the court. we are not tobe

both,allowing party,one conduct voir dire offind that but not to
error, showing prejudice.the witness amounts to absent a of actual

Id. at 782.

Turning record,to the clear that the wasit is witness
clearlycompetent testify. asked, respondedto The witness was and

Questionsto, questions pastabout events and recent occurrences.
appreciationas to truth and untruth established the witness’ for the

importance telling Nothing supportsof the truth. in the record a
contrary. Moreover,finding to the the record fails to disclose actual

by Accordingly,prejudice suffered the defendant. we will not
finding competency.disturb the trial court’s of
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by trialthe defendant is whether theThe second issue raised
determiningwrong legal in that bailemployed the standardcourt

moot.pending appeal inappropriate,was an issue which is now
However, always appellateact a to review.mootness does not as bar

Curran, Inc., 743, 747,Transp.,E. Inc. v. Auclair 128 N.H.Kenneth
exists, here,280, exception(1986). An as is the case519 A.2d 283

future,likely being equallyin the it thenwhere the issue is to arise
747, A.2d atsusceptible to mootness. Id. at 519 283.

597:1-a,controlling pending appeal is IIIThe statute bail RSA
states, part:(Supp. 1988). pertinentIt in

personthat who“III. The court shall order a has been
felonyguilty a ofof a and sentenced to termfound

detained,appealimprisonment and who has filed an be
person and the court finds:unless the establishes

convincingBy personthat the is(a) clear and evidence
likely danger safetypose a to the of thenot to flee or

communityany ifperson person or theor to other
597:6-a,pursuant II or III. The courtreleased to RSA

consider, followinglimited to the criteriashall but not be
determining properin whether bail is under the

circumstances:
likelyperson pose danger(1) the is to a toWhether

any community,person thehimself or to other or
witnesses, with theor otherwise interfereintimidate

justice.administration of
(2) personthat theWhether there is a substantial risk

judgment followingappearwill the thenot to answer
appellate proceeding.of theconclusion

(3) charged.The nature of the crime
length imposed.(4) The of the sentence

By appeal(b) preponderancea of the evidence that the
merely delay.”foris not frivolous or taken

Act,statute, the Bail Reform was enacted underThis known as
bill, initially drafted,1988, chapter The as was identicalLaws 110.

to of the Federal Bail Reform Act. 18 U.S.C. 3141Section 3143 §
bill, priorseq. (Supp. 1984). Subsequent amendments to the toet

enactment, Comparelaw to form. RSAmodified the its current
seq. 1984).(Supp. 1988) (Supp.with et597:1-a 18 U.S.C. 3143§

trial, 1988), weighingapplied (Supp.At the court RSA 597:l-a
givenlength the assuch factors as the of the sentence defendant

denyingappeal. In motionwell as the merits of his the defendant’s
mean,bail, interpreted the term “frivolous” tofor the trial court
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case, appealin the context of this an that did not have a serious
prevailing. differently.of We would formulate the testlikelihood

weight importance;The word “frivolous” is defined as “of little or
having inno basis law or fact.” Webster’s Third New Inter-

Dictionary jurisdictions(1961).national 913 Other that have
interpreted similarly.reached this issue have the term “frivolous” In

State, (Fla. App. 1980),Castle v. 388 So. 2d 583 the court held that
goodappealan in ifis faith and not frivolous it “was not vexatious

assigned openand the defendant has errors to debate and about which
questions (citing State,reasonable Id.exist.” at 582 Baker v. 213 So.

285, (Fla. see, Podesto,App. 1968)); e.g.,2d 287 4th Dist. Ct. In re 127
97, 106,Rptr. 1297,Cal. (1976) (focus544 P.2d 1306 should not be on

appealwhether the will be baseless)meritorious but on whether it is
(citing States, 1063,Ward v. United (1956));Bailey76 S. Ct. 1065 v.
State, 411, (Del. 1976) (defendant352 A.2d 413 must show reasonable
ground to mightbelieve there was error in requirethe record which

reversal,a or important questionthere was an law)of substantive
(citing 4502), denied,11 Del. C. cert. (1977).429 U.S. 1072§

placeIt is unrealistic to the positiontrial court in the of
determining appealwhether a defendant’s has a serious likelihood of
prevailing. anyIt is doubtful that trial court would rule that its
conduct, instance,in sufficientlythe first suspectwas to warrant a
finding that there is a serious likelihood of reversal. We hold that an
appeal is not groundsfrivolous where arguethere exist reasonable to

assignable error,that the typerecord contains maythe of which result
in hereby modifyreversal. Marini,We the rule in State v. N.H.117
71, (1977), by369 A.2d requiring court,202 decidingthe trial in

appeal frivolous,whether an is to consider the outcome of the
appeal onlydefendant’s necessaryto the extent to determine whether

appeal maythe 73-74,result in reversal. Id. at 369 A.2d at 204. The
show, bydefendant preponderanceneed not evidence,the of the that

there is a appealserious likelihood prevail. Placingthat the will the
upon justifiedburden the defendant is in that the conviction rebuts the

prior presumption 74,of innocence. Id. at 369 A.2d at 204.

ruling not, any way,This does in imply that where the
appeal frivolous,defendant’s is granted.not bail should be In addition

consideringto appealwhether the merelydefendant’s is frivolous or
delay,taken for the trial court dangermust consider the to the

community and the likelihood defendant will flee. RSA 597:
1-a, (Supp.III 1988). The trial court lengthmust also consider the
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However, lengthimposed. of sentence alone is notof sentence
justification denying pending appeal. All criteriafor bail the listed

597:1-a, weighed making(Supp. 1988)in III inRSA must be the
determination.

Affirmed.

All concurred.
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