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July 20,Monday, computationis innot included the of the
5-day period. (“WhenRSASee 21:35 time is to be reckoned from

day, day . computation.”).. . . such . . shall ina not be included the
Therefore, day Monday, Julysince the fifth business thereafter was
27, day request denied,the Mr. Brent’s was we hold that the trial

didcourt not commit error when it concluded thethat defendant
complied respondedwith statute plaintiff’s requestthe and to the

timelyain manner.

reasons,For the above the ofwe affirm decision the trial
and, accordingly, deny request attorney’scourt Mr. Brent’s for fees

and costs.

Affirmed.

All concurred.
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orally,Plaistow, by theKalmdn, and forof briefF.Sumner
plaintiff.

theSmith, (Russell F. Hilliard onConcordUpton, Sanders & of
orally), thebrief and for defendant.

bélow,Thayer,'J. Conway, appeals fromof defendantThe Town
reversing(O’Neil, J.) the decisionSuperior Courtan order of the

board) denying plaintiff’sConway Planning (theBoardof the
follow, wethat affirm.application. For the reasonssubdivision

throughJuly 17, 1985, Corp. (Condos), itsCondos EastOn
application forpresident, Zappala, an subdivisionDaniel submitted

Conway,in Northapproval tract of land locatedof a 46.25-acre
ninety-six plansThe forcondominium units.proposing constructto

community, slated to be known asrecreational condominiumthis
Resort,” developmenttothe road thecall for access“Northbrook

through onloop site and have two intersectionsto a theform
Road, dead-end,steep, town The soleLedgewood rather road.a

alongproposed befrom the site wouldaccess route to and
HampshireLedgewood Route 16.Road to New

outset, Ledgewoodexpressed concern thatthe boardFrom the
develop-theprovide access tounable to sufficientRoad would be

onlyplanned, a access was the solutionas that secondment
therefore,and, required.bea access shouldthat secondavailable

configurationand ofquestioned physicalthe conditionIt whether
safely that thethe additional trafficthe road could accommodate

generate. further worriedThe boardcondominium residents would
tothat, Ledgewood impassable dueRoad becamein the event

itself,roadwaykind of accident on theweather conditions or some
respondto to calls fromemergency would be unablevehicles

continuallyspecificThese concerns werecondominium residents.
fact,subsequent meetings. In theat boardand addressedraised

discussed, rejected, acquiringyet ultimately possibility oftheboard
by exercising powerthe ofa route town’sland for second access

attempted todeveloper, Zappala,The Mr. alsoeminent domain.
access,privately a but waspurchase additional land for second

proposedhis A route to thein efforts. second accessunsuccessful
not,not,simply option.viabledevelopment was and is a

access, plaintiff,Recognizing be no second thethat there could
safety regardingin concernsan effort to alleviate the board’s

Road, of HoldenLedgewood services of Donald Rhodesretained the
Inc.,Surveying, requesting Mr. RhodesEngineering & that

study adequacyfeasibility determine the anda in order toconduct
thoroughsafety single After review of theproposedof access. athe
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matter, improvements to theMr. Rhodes recommended that certain
systemmade, including reconstruction of the storm drainroad be

widening Heof the road and its shoulders.and substantial
made, Ledgewoodimprovements wereconcluded that once these

safely carry which wouldRoad could the increased volume of traffic
proposed development. that “a 32result from the He determined

roadway, drainage system,curbingfoot wide with and a closed
safety roadwayprovide within thewould the benefits of the divided

existing right way.” Perhaps importantly,of moreconstraints of the
unlikelyopined would behe that accident or a stuck vehicle“[a]n

roadway emergencyso that vehicles couldto block the entire 32 foot
through.” clearly opinionget Mr. Rhodes of the that thenot was

“widening roadwaythe to feet meet theof 32[from 20] [would]
emergency Ledgewoodneeds of Road area.” It isaccess the
noteworthy ready willingZappalaMr. and to make thethat was

Ledge-necessary improvements upgradingofand incur the costs
specifica-that it would conform Mr. Rhodes’swood Road so with

tions.
board, however, unwillingThe was to make its decision

onlyregarding approval upon findingssubdivision based the of the
Therefore,plaintiff’s expert. agreed completelyit was that a

neutral, studyunbiased academician would be asked to conduct a
expert,Mr.similar to that of Rhodes. This second Professor Paul

UniversityOssenbruggen Hampshire,of the of New was chosenJ.
by paid by Basing opinion uponand Condos. histhe board an
inspection Ledgewood similarly steepof Road and other roads with

distance,grades, analysis stopping investigationan of safe an of
records, safety literature,relevant accident a review of available

development model,and the of a risk assessment Professor
Ossenbruggen determined that “the addition of 96 condominium

poseunits an unreasonable risk to current and future[would not]
Ledgewood Road.”users of

safety, the inputOn the issue of board received additional from
individual, LeeJay Country Council, Inc.,a third Feldman of North

“opinionwho was of that the 96the units not be detrimental[would]
wayexisting system any agreedto the in in terms of the traffic.” He

Ossenbruggen “Ledgewoodwith Professor and Donald Rhodes that
way dangerinis a safe street and no a to the residents[Road]

traveling put, Rhodes,Simply Ossenbruggen,on it.” Donald Paul
LeeJay singleand Feldman all were convinced that a access to

by way Ledgewood“Northbrook Resort” of Road would not create
public safetya hazard either to the or to the road itself.
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expert advice, however, deniedthe boardIn the face of this
groundsby “primarilyapplication 3-2, thea vote onofCondos’s

inadequateand absentfrom Route 16 was insufficientthat access
emergency purposes,access, that theandat least fora second

exceptional dangerdevelopment healthto towas unsuitable due
slopeperil of the access road.”from fire due to excessiveand

Clearly board,of the Condoswith the adverse decisiondissatisfied
allegingsuperior court, decisionin that the board’sfiled suit the

illegal, unreasonable, faith.and made with malice and badwas
damages againststatutory appealCoupled was a claim forwith this

Conway of the boardof and the three individual membersthe Town
deny application.plaintiff’s The trial court severedwho voted to

statutorydamage appeal; therefore, no issuesclaim from thethe
currentlydamage us.the claim are beforerelevant to

testimony matter,hear further on the butThe trial court did not
argumentsquestionproperty ofin and entertain thedid view the

addition, had it the record of the board’scounsel.In the court before
application,proceedings pertaining well as theto Condos’s as

Basingmeetings.complete transcripts itsthe relevant boardof
employinginformation, the correct standarddecision on this and

“by677:15,V,in RSA the trial court foundof review as set forth
planningprobabilities [was]that the board decisiona balance of

byunsupported the in the record.”and evidenceunreasonable
deny approvalTherefore, of theit the board’s decision toreversed

application.subdivision
seekingConway appeals reversalThe of now to this courtTown

the board’s decision wascourt’s decision. It claims thatof the trial
and that a review of the recordneither unlawful nor unreasonable

adequately support supportto it. In ofreflects evidencemore than
points alleged practicepastposition, to the board’sthe defendantits

developmentsrequiring access for similar to “North-of a second
grade Ledgewoodsupposed problems ofResort” and to thebrook

argues experts’ conclusionsfurther that theRoad. The defendant
they steepness roadin did not address the of thewere unsound that

Ledgewood Road is a dead-end.or the fact that
brieflypauseturning case,the merits of the weBefore to

applicable settled;The law wellof review. isto note the standard
by superiorreviewing court for“[i]n the the standarda decision

courtwe would find as the trialreview for this court is not whether
reasonably finding.”supportsdid, thebut whether the evidence

Cutting 727, 728, 839,Wentworth, 497 A.2dv. Town 126 N.H.of
(1985)(citing Dunbarton, 352, 357,121 N.H.Durant v. Town840 of

inquiry(1981)). a140, our on “whetherA.2d 144 We focus430
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Restaurantcourt did.”person find as the trialcouldreasonable
256,708, 710, 258519 A.2dJenney, N.H.Operators, Inc. v. 128

663, 666,Durham, 531129 N.H.v. Town(1986); see also Nadeau of
Therefore, uphold theappeal, we will335, (1987).A.2d 337 “[o]n

by orevidencesupportednot thedecision iscourt unless itstrial
legally Id.erroneous.”is

currentparticular facts of theto thenow turn our attentionWe
must, noconcedes, thatas itcontroversy. Although the defendant

regulation mandatesplan reviewzoning provision or siteordinance
denyingjustified inaccess, argues board wasit that thea second

pasta consistentplaintiff’s application the board hasbecausethe
ofin similar to thatrequiring a second access casespractice of

legalnot address the ramificationsResort.” We need“Northbrook
factually Ininaccurate.position we find it to bea becauseof such

previous access“Research of secondentitleda memorandum
conjunctionby Conway Planning inrequests Board to be usedthe

Area,” Bergeron, H. E.Development ofLedgewood Edwith Road
PlanningEngineers, onlyBergeron determined “that theCivil

generatorsmajorrequested a second access for all trafficBoard has
developments.”obtainingin it for mostand has been successful

Bergeron previous in the town ofMr. reviewed five subdivisions
Ridge,Conway: Conway Heights, development in Crownthe

Green, Developments and theMillbrook & PinewoodSettlers
developments,Development.Forcier For at least three of these five

namely, Ridge, Green, & PinewoodCrown Settlers and Millbrook
Developments, request providedthe board’s that a second access be

any readily acquiescedpresent problems. developersdid not The
reasonable,requests second viablein the because accesses were

Conway Heights, although only forty-fouroptions. consisting of
units, posed posed byproblems more similar to those the “North-

inbrook that it was to be located on a dead-endResort” situation
length planning1000-footstreet which exceeded the limit. The
investigatedrequested be a dead-board that alternatives so that

length developmentbe avoided.end road of that could Because the
radius,by protectivein and a well thewas hemmed abutters

Conway Heights approvedwas without a second access.subdivision
Finally, Development,the the end of aForcier located at
substandard, road, by Bergeron.dead-end was reviewed Mr.
Interestingly gaveenough, planningin this case the board the
developer improve road tooptions,two either to the dead-end an

particularlyacceptable provide a It isstandard or to second access.
willingnoteworthy planning acceptto onethat the board seemed

longaccess as was a suitable road.as it
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that,perfectly contraryIt is clear to positionthe defendant’s that
requiringpast practicethe board has a consistent of seconda

ofaccess, simply past practiceit has a requestingconsistent a
concerningaccess, yet consistently opensecond is discussionto

presentedalternatives when the situation so dictates. There is no
possibility obtainingof a second access route ~to “Northbrook

option thoroughly investigatedResort.” This was ultimatelyand
rejected. developer, however,The upgradehas offered to the

Ledgewood Road,condition optionof an that the board itself
suggested developer. lightto the Forcier In of the fact that the

approved Conway Heightsboard developmentthe awithout second
suggestedaccess group upgrade singleand that the Forcier the

it,access simplyroute available to we cannot that the.conclude
past practiceboard has a requiringconsistent of a second access.

Therefore, effect, any,we need not address the issue of what if an
past practiceestablished consistent would have on the court’s

indecision this case.
argues gradeDefendant also that problems“the serious with the

serving support denydead-end road the site” the board’s todecision
application.the subdivision position thoughIt takes this even

Rhodes,expert,Condos’s CountryMr. Mr. Feldman of North
Council, Inc., expert,and defendant’s own Professor Ossenbruggey,

agree configuration Road,all that Ledgewoodthe and condition of
improved specificationsonce to their developer’s expense,at the

pose any dangerwill public safety.not to the health or The
attempts justify complete disregarddefendant to opinionsits for the

experts by stating expertsof these that the did not address the
steepness aspects Ledgewoodand dead-end positionof Road. This

completelyis untenable. Both Ossenbrug-Mr. Rhodes and Professor
gen personally Theyviewed the helpsite. could not but take into

physicalaccount proposed Moreover,the attributes of the access.
report,in specific configurationhis Mr. Rhodes set forth the of the

roadway. LedgewoodHe noted that Road

loop through“from NH 16 the accessto road road the[the
greaterdevelopment asphaltactual ahas 20 foot orsite]

way asphaltsurface traveled and surface shoulders of
alignment straight.variable width. The ishorizontal The

grade average percentrises at an of 3.8 for 200 feet east
16; point easterly, gradeof NH from that the increases to

percenta maximum of 13.8 for 200 feet and then decreases
to the approximatelycrest of the hill which is 850 feet from
NH Route 16. The total rise in elevation is 72 feet.”
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requiresLedgewood thatRoadgrade ofthatnotedHe further “[t]he
during to ensurewinter stormssanding occurtimely plowing and

importantly,Perhaps moreby all vehicles.”passablehill isthat the
safety problemspotentialhowever, advised thatMr. Rhodes “[t]he

areduring weathergrade inclementsteepwith ainherent
longby footLedgewood the 200Roadsubstantially onreduced

very whichby turnsthe fewthe hill andofplatform at the bottom
clearlytraveling hill.” It isby down thebe made vehiclesmust

not takeargue Mr. Rhodes didthattopointless for the defendant
Ledgewood into accountconfiguration Roadofandthe condition

sufficiency safety proposed access.of theandhe evaluated thewhen
studyOssenbruggen’s wasargument ProfessorthatDefendant’s

too,earlier, he,mentionedsimilarly must fail. Asflawed also
Furthermore,roadway question. at theinthepersonally viewed

Ossenbruggenboard, Professor1, meeting theMay of1986
potential effect ofregarding theexplained his conclusions

obviouslysafety, shows thatgrade and thisLedgewood onRoad’s
explained that:that factor. Hehe considered

analysis is more riskappearsit that thereon this“Based
longerhill, is, forgoing because it takesdown which there

saytryingI to wasyou stop, on—what wasto but based
factors, design ofother thedriver alertness as well asthat

thing,of alsoand all that sortthe automobile and tires used
existing appears, andlooking data itplay ata role. And

appears, from whatpercent, but itproveI this 100cannot
they go steep likeseen, down inclinespeople, whenI’ve that

anyI find accidentscouldn’tthis are more alert because
dangerous.it is more Soup hypothesis thatto back the

playmany that come into and it’sare other factorsthere
just road.”steepnessthe of thenot

Ossenbruggenreport,Although, eleven-pagein Professor didhis
becoming impassableof the roadspecificallynot address the issue

might respondemergency be called to toat a when vehiclestime
condominiums, unequivocal responsein tohis oral thethe he was

May meeting. potential for road1 As to theboard at the
Ossenbruggenimpassability, stated:Professor

“Well, give you my you pointedopinion.I As out a fewcan
somethingago, if occur that the area wasminutes did

there,getyou upcouldn’t I mean the chancesblocked and
life,occurring are risks in there’sof that are remote. There

question I thinkno it. You can’t eliminate them all.about
possibility very, verywith that is small.the risk associated
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certainly happen, youIt could Ibut don’t know what could
do about it.”

(Emphasis added.)

It could not be more clear experts,that these after
thoroughly studying evaluatingand sufficiencythe Ledgewoodof
Road, came singleto the conclusion that the adequatelyaccess could

safelyand withstand the resultingincreased traffic from the
equally theyconstruction of “Northbrook Resort.” It is clear that

possibilitythe becomingfound of impassablethe road at a time
emergencywhen vehicles are needed at the condominiums to be

extremely simply blatantlyThe ignoreremote. board chose to this
expert advice, though completelyeven it was uncontradicted. Of
course, relythe board part judgmentis “entitled to in on its own

experience acting upon applicationsand in for subdivision
approval.” Durant, 357, 144;121 BiggsN.H. at 430 A.2d at see also

Sandwich, 421, 427,v. Town 928,124 (1984).N.H. A.2d470 932of
although rely personalBut it “can knowledgeon its of certain

decision,reachingfactors in Bedford, 105,its Vannah v. 111 N.H.
108, 253, (1971),276 A.2d 255 its decision must be based on ‘more

personal opinionthan members,”’mere ... Barringtonof its[the]
East Owners’ Barrington, 627, 631,Assoc. v. Town 121 N.H. 433of

1266, 1268 (1981); case,A.2d and in this the record is devoid of facts
supporting plainly unsubstantiated,the board’s decision. Its

Ledgewoodconclusory opinion regarding safetythe of Road is
wholly justify disregardcompleteinsufficient to the board’s of the

testimony experts.uncontradicted of the The fact that the board
disappointed by does notbywas the expertsconclusion reached the

ignoringexcuse it.
Finally, urgeswe note that the defendant adoptus to a broader

standard of inreview this case. It is the positiondefendant’s that
because the anytrial testimony and,court did not hear new
therefore, judge credibility demeanor,did not or witness we should
apply the same court’s decisionstandard of review to the trial as

byapplied thewas trial Apparently,court to that of the board. the
defendant would have us abandon the well-settled standard of
appellate review delineated above and reverse the trial court’s

if we would havedecision reached a different conclusion than that
of the Even assumingcourt below. positionthat the defendant’s has

merit,some it has no onlyrelevance here. We conclude not that the
reasonablytrial court could have found thefrom evidence before

it unreasonable,that the thedecision of board was but that the trial
court foundcould not have inotherwise. The record this case
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subdivisiondenial ofreverse the board’sdecision tocompels the
thatcourt to reverseTherefore, of trialdecision thetheapproval.

affirmed.of isthe board

Affirmed.

sit;Brock, C.J., the concurred.did not others

Hillsborough
No. 88-263

AssociationServices AutomobileUnited

v.

the Estate of JohnWilkinson, ofAdministratrixDiane
Company, andWilkinson, Jr., Hartford InsuranceThe
CompanyFire InsuranceThe United States

8,December 1989


