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exemption prosecution parents unlawfullyfrom for who confine
627:6,their own RSA I.children. See 627:1 and

Affirmed.

All concurred.
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attorney general (John Davis,Arnold, S. assistantP.John
attorney general, orally), for the State.on the brief and

byDuggan, appellate defender, Concord, briefchief ofJames E.
orally,and for the defendant.

appealsThayer, two forJ. The defendant his convictions
juryassault, 632-A:3,III, inRSA after a trial thefelonious sexual

following questionJ.)Superior (Dalianis, forCourt and raises the
impermissibly amended theour review: whether the trial court

chargedindictments, thefelonious assault which thatsexual
knowingly, by instructing jurythe that the Statedefendant acted

purposely.prove the defendant acted We hold that the termmust
surplusage,“knowingly” in harmlessthe indictments constituted

jury theyproperly mustand that the trial court instructed the that
theypurposely could find himfind the defendant acted before

guilty charged. Accordingly, upholdwe theof the offenses
convictions.defendant’s

During Larrydispute. October, 1986,in N.The facts are not
complaints allegingPond was arrested on the felonious sexual

ten-year-old grand jury1986,November,assault of his son. In a
assault,indicted the defendant on two of felonious sexualcounts

aggravated632-A:3, III,RSA and one count of felonious sexual
allegedassault, 632-A:2,RSA XI. Each indictment that the

purposely, indefendant acted and that the incidents occurred June
Julyand of 1986.

grand jury1987,In aDecember returned a second set of
charging wordingindictments the same The of theseoffenses.

exceptset,indictments was identical to that of the first that the
changed July April,dates were from June and to 1986. Each

purposely.indictment continued to state that the defendant acted
relyThe defendant then filed a notice of intention to on the

insanity, soughtdefense of and the State from a thirdand obtained
jurygrand charginganother ofset indictments the defendant with

the same crimes. These indictments were identical to the second
except “purposely” “knowingly.”replacedset, that was with

began,One week before the trial filed athe defendant motion to
requestedin which heelect the State to elect the indictments on

proceed prostrial,which it intended to nolat and to the others.
prosequiThe State entered nolle for the first two sixsets of

indictments, and the defendant then moved to dismiss the three
remaining indictments. The defendant claimed that these indict-

they chargedments were defective because the withdefendant
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byrequiredpurposefulknowing conduct, conductrather than the
the statute.

hearing motion toa on the defendant’sThe trial court held
prosequiduring thedismiss, entered nolle forwhich the State

aggravatedcharging feloniouswithindictment the defendant
argumentDespite that the remain-the defendant’ssexual assault.

unlawfully charged knowinglying him withindictmentstwo
committing crimes, the trial court denied the defendant’sthe

purposefulInstead, “[t]he of mindthe court found that statemotion.
alleged Furthermore, the court[was] in the indictments.”

provejury [S]tate has to that the defendantinstructed the that “the
purposely.” The courtacts and that he did socommitted certain

“purposely,” said, in thisand “that’s the mental statethen defined
charges,jury and theThe the defendant on bothmatter.” convicted

yearto terms insentenced him to two consecutive 3 7court 1/2
Prison, with the second term deferred.the State

proceededthe were wordedtwo indictments on which StateThe
as follows:

FOR THE STATE OF NEW“. . . The GRAND JURORS
presentoath,HAMPSHIRE, their that LARRY PONDon

during April . . .... on or the month ofof Manchester
Larryknowinglyengage P.,did, . .in sexual contact. with

Larry agelegal spouse, P. was under the. . . not his when
(10) years(13), old, thewit: ten in thatof thirteen to

knowingly with hisdefendant touched the victim’s buttocks
reasonablybeingpenis, construed aswhich said contact

gratificationbeing purpose . . .”the .sexualfor of
added).(emphasis The second indictmentIndictment #88-833

stated:
FOR THE NEW... The GRAND JURORS STATE OF

presentHAMPSHIRE, oath,on their that LARRY POND
Aprilduring... on or month of . . .of Manchester the

engage Larryknowingly P.,did, . .in sexual contact. with
Larryspouse, agelegal P. was. when under the. . not his

years(10)(13), old, in that theof thirteen to wit: ten
manually manipulatetoinstruct victimdefendant did the

reasonablypenis, beingsaid contactthe defendant’s which
gratificationbeing purposeconstrued as the sexualoffor

added).(emphasisIndictment #88-835
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assault, RSA 632-­sexualrequired for feloniousmens reaThe
632-A:l,contact, RSAof sexualA:3, III, in the definitionfoundis

touching of the victim’sthe intentionalcontact’ meansIV: “‘Sexual
reasonablywhich can beparts . . .or intimatesexualor actor’s

gratifica­orbeing purpose of sexual arousalfor theasconstrued
“intentionally” wasin 1986 thatcourt concludedThistion.”

800,799,Brewer, N.H.v. 127synonymous “purposely.” Statewith
reaTherefore, mens1058, purposely is the(1986).1059508 A.2d

assault.felonious sexualfor
theappeal thatargued during and ontrialThe defendant

they charged the defendantdefective becauseindictments were
Then, when the trialknowingly purposely.acting rather thanwith

appropriate mensthejury purposely wasthe thatinstructedcourt
impermissibly amendedrea, that the courtclaimedthe defendant

indictments, thereby permitting the defendant to be convictedthe
by grand jury. (“NoSee RSA 601:1allegations never made theon

mayoffense,any punishment of whichtheperson be tried forshall
year, upon anone unlessimprisonment for more than. . .be

v.by grand jury .”);. . Stateagainst .him theindictment found
Rights202, 204, 507, (1950) (BillCanatella, 508 ofA.2d96 N.H. 72

rightI, 15, guaranteesConstitution, partHampshire articleof New
However,by indictments asgrand jury). theaccusationto lawful

“knowinglyonly stated that the defendantforth above notset
##88-833, 88-835,contact,” but alsoengage[d] in indictmentssexual

purpose ofcharged he acted for the sexualin each instance that
gratification.

dismiss,response motion to the trialIn to the defendant’s
that,court found

questionalleged in arehas that the acts“[t]he [S]tate
reasonably being purposethe of sexualconstrued as for

acting purposely ingratification, specifically, that we are
notwithstandingregard. that it has added thethis And

‘knowingly,’ surplusageword the court sees that word as
purposefulexpects prove with aand the to its case[S]tate

requires.”of mind as the statutestate
unnecessaryrecognized centurya that “allThis court has for over

may rejected surplusage, if indictment would be... be as thewords
521,good striking Bailey, 31 N.H. 526upon them v.out.” State

96,Webster, (1859); v.(1855); v. 97 see Fordaccord State 39 N.H.
States, 593, in(1927) (surplusage indictmentsUnited 273 U.S. 602

may rejected). that mustWhile we have noted indictmentsbe
I,requirements part article 15 of the Newconform to the of
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Hampshire Constitution, Erickson, 515,see State v. 129 N.H. 518-
(1987),19, 23,A.2d533 24-25 we have also found that harmless

surplusage constitutionality indictments,notdoes invalidate the of
Wong, (1984).610, 623,State v. 262,125 N.H. 486 A.2d If270 the

“knowingly” disregarded,term in the two indictments at issue were
question sufficiency,no would remain of their because the

statutoryindictments also contained the definition of “sexual
requiring touching purposeful.contact,” that the must be See RSA

properly632-A:l, Thus,IV. the trial court made no reference to the
appropriately jury theyterm and instructed the that must find the

purposely guilty. (“[n]odefendant acted to find him See RSA 601:8
quashed any.indictment . . shall be . . . . . . for error or mistake

person may rightly bywhere the court,or case be understood the
through any justices...,nor defect or want of form and courts and

may, any case”);motion,on order inamendments such State v.
Lurvey, (1982)(trial190, 192,122 592,N.H. 442 A.2d 593 court can

accusatoryamend instrument if amendment involves removal of
Hampshiresurplusage); McNamara,1 R. Practice,New

general(1980)(as§ 311,Criminal Practice and Procedure at 195
any necessary may disregardedrule, matter not to crime be as

surplusage).

during argumentThe defendant contended oral that the
discrepancy wording jurybetween the of the indictments and the

given by prejudiced entitlinghim,instructions the court him to a
historynew trial. law,Based on the of this case and the case we

argument unpersuasive.find this above,As we noted the indict­
charged knowing purposefulments the defendant with both and

statutoryconduct, and the definition of sexual contact indicates that
touchingthe 632-A:l,must be intentional. See RSA IV. Addition­

ally, properly jurythe trial court instructed the that the mental
alleged “purposely.”state for the crimes was An amendment to an

may groundindictment serve as a for a new trial if the amendment
prejudices understanding chargeseither the defendant’s of the

preparationmade or the defendant’s Erickson,for trial. State v. 129
Spade,519, 25;N.H. at A.2d at 186,533 State v. 118 N.H. 189-­

(1978);90, 115, Davis, 88,385 A.2d 116-17 see 89,State v. 99 N.H
(1954)(indictment adequate47,105A.2d 48 is if it alerts defendant

enough specificityto nature and cause of accusation with to enable
prepare defense).defendant to

Other State courts which have considered whether indictments
alleging wrongrea,more rea,than one mens or the mens were
deficient have concluded that the indictments were sufficient as
long prejudiced thereby.as the House,defendant was not In State v.
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(Or. App., 1978), complaint charged586 P.2d 388 Ct. the the
knowing conduct,defendant with unlawful and thewhereas

applicable required intentionally.statute the defendant to act Id.
Appeals Oregonat 389-90. The Court of of todeclined dismiss the

stating complaint, togetherindictment, ifthat the read with the
statutory apprisesoffense,definition of the the defendant of the

charged,elements of the crime with which he or she is then it is
Oregon explained:Id.sufficient. at 390. The court

required statutoryrepeat“The State is not to definitions
accusatoryof the terms used in the instrument. Those

incorporated bydefinitions are the use of the terms.
“knowingly” complaintInclusion of the word in the is

surplusage sufficiencyand does not affect the of the
complaint.”
(citation omitted);Id. O’Brien,see 144,State v. 508 N.E.2d 148-49

(Ohio, 1987) (indictment omitting mayelement of offense be
missingamended to include element if accused not misled or

prejudiced by omission). (Me.Thornton,In State v. 540 A.2d 773
1988),which is case,more similar to the offacts our the indictment
charged acting intentionally knowing-the defendant with both and
ly. SupremeId. at 775. The Judicial Court of Maine held that
because the indictment included all the elements of the offense and

any prejudice, “knowing”languagethe defendant failed to show the
surplusage, rendering adequate.was harmless the indictment Id.

at 775-76.

allegedcase, argued anyIn this Mr. Pond has not or
prejudice resulting chargingfrom the indictments’ him with both
knowing purposefuland conduct. There is no evidence that he did

requirednot know the mental state assault,for felonious sexual or
anythat his defense at trial would have been different had the word

“knowingly” Althoughbeen omitted from the indictments. he cites
authority support position, essentiallyno to his Mr. Pond is

requesting adopt per anythis court to a se rule that time an
automaticallyamended,indictment is the defendant is entitled to

adopta new trial. We decline to such a rule. We hold that the
prejudice strikingdefendant suffered no from the of the term

“knowingly” deny requestindictments,from the and his for a new
trial.

reasons,For the above we affirm the trial court’s amendment of
jury,the upholdindictments and its instructions to the and we the

defendant’s convictions.

Affirmed.
All concurred.


