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attorney general (DavidArnold,P.John Peck,S. assistant
attorney general, orally), petitioner.on the brief and for the

Twomey (MarkOffices,Law& Sisti of Dover L. Sisti and
orally),brief,Nicholas K. Holmes on the and Mark Sisti for the

respondent.

Belknap County (Cushing, J.)PER CURIAM. The Probate Court
petitionee sufferingfound the “to be from mental illness ... so as

potentially dangerto create a serious likelihood of to himself and
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psychiatricrespondentothers,” to the securetheand committed
Hampshire(SPU) Prison.the New Stateunit of

involuntarychallengespetitioneeappeal, commit-hisIn this the
grounds: (1) probate court erredthat thement to the SPU on four

justifiedfinding petitionee was not under RSA 627:1in thethat
Denney;against (2) probateusing deadly Howard that thein force

admitting events too remote in time toin as evidencecourt erred
involuntary (3)commitment; that wastherethe basis for anform

findingsupport probatethe court’s that thetoinsufficient evidence
warrantingdangerpetitionee presented a himself or othersto

1988); (4)(Supp. that thereRSA andcommitment under 135-C:34
justify Wecommitment to the SPU.was insufficient evidence to

in the decree of commitment.find no merit these claims and affirm
Denneypetitionee, Fasi, residedand Howard bothThe Demitri

adjoining apartmentsoccupyingLaconia,Rowe Court inon
by eveningseparated 1987,23,wall. On the of Decembera common

entertainingDenney apartment friendsat home in hisHoward was
bydropped visit. the course of thewho had for a Christmas Over

Denney beverages.evening, several alcoholicconsumed
p.m.,Beginning and Demitri Fasisometime between 7:00 7:30

causing aggravatingbegan pounding wall,the common anon
clearlyDenney’sthumping apartmentin that was audiblesound

duringthroughout evening, although intervals thethe occasional
chop-pounding pronounced. Numerousdiscontinued or became less

marks, holes, on the walls and floors ofand slices later discovered
together topapartment, of hiswith a small hatchet found onFasi’s

thumpingVCR, with the loud noise heard thatwere consistent
Denney’sby occupants apartment.night the of

by knockingDenney attempted to abate the onfirst disturbance
quietcalling requestingFasi, that hehis of the wall and out toside

requests, Denneypersisted despitepoundingdown. theseWhen the
stopgrew angry, voicing if itto make the noise continued.his intent
youresponded “if want to cometo the effect thatFasi with words

up.” type exchangeup, This ofand shut come and shut meme
three times.occurred at least

Denney to leavehis friends because he had toAt asked10:00
go sleep. poundingday to to The howeverwork the and wantednext

Denneyapproximately 11:00,relent,not left his owndid and at
“shutting neighbor up.”apartment purpose of the Forfor the stated

Denneytwenty apartmentstood outside of Fasi’sthe next minutes
insisting in a Fasi “come out and talk about it.”loud voice that

goingDenney down,that wasn’t to break the door butstated he
stop.pounding end, however,In the it came to that:had tothe
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yankedstep apartmenttopDenney andof Fasi’sto theclimbed
tearingopen door, it off the frame.the screen

apartmentprimary tolater, door Fasi’sthe woodenThree seconds
shotgun,Denneyopened, in with a sawed-offthe faceand Fasi shot
grabbedDenneykilling Fasithe door. thenas he stood outside

bodydragDenney’s legs attempted of thefallen outand to the
throughFailingdoorway. thethe snow and threwhe ranat this

nearby attemptedshotgun to flushHein a river.sawed-off
Denney’sbody andhe todown toilet and returnedammunition his

repeatedly.kicked it
degreechargearraigned ofon a secondwas arrested andFasi

incompetent thenmurder, stand trial. The Statewas tobut found
filing petitioninvoluntary 10,sought commitment, a on Junehis

County pursuantBelknap RSA 135-C:1988, Probate Court toin the
hearing1988). petition,(Supp. on the State addressedAt the36 the

dangerousness, corresponding need forandthe of Fasi’sissue
testimonyby offeringcommitment, several witnesses.the of

years,Higgins,Ralph known Fasi for over thirteenC. who had
petitionee2, 1987, whiletheon he mettestified that November

Higginswalking he had athe in stated thatdown street Laconia.
day,appearance reason,that, Fasiforthe next and thiscourt

stay overnight.agreed apartment The twohim at histo allow to
pizza, returning apartment a 12-for Fasi’s withmen went out to

pack they approximate-which drank without incident untilof beer
ly they Accordingsleep. Higgins, however,towhen went to10:00

kickingbyhim and 3:00Fasi startled sometime between 2:00 a.m.
get Higginsdemanding apartment.him that he out of theand

gunnoticed, awakened,he as he that had atestified that Fasi
gunpointed head knife at cockat his and a his neck. He heard the

Higgins to hisback Fasi him with the knife. testifiedand nicked
stating righttime, the doorfear of Fasi at the that he headed out

gettingwithout dressed.
Bridge, psychiatrist thea who examined Fasi atDr. Carl J.

request pronecourt, tothe testified that Fasi is violent behaviorof
easily provoked.paranoid Specifically,because of his ideas that are

Bridge explained, manyDr. Fasi to himself famousattributes
literary works, creativemusical and and he believes that these

Accordingthings being Bridge,him. to Fasiare from Dr.stolen
imagines widespread conspiracy against him, andthat there is a

easily incorporates peoplehe in into histhe he comes contact with
pattern. Bridge’s opinionDr. suffersdelusional It was that Fasi

dangerpresenting tofrom a mental a seriousillness likelihood of
involuntaryothers,and securehimself and that commitment to the
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psychiatric necessary appropriateunit is and for treatment of the
illness.

testimony Drukteinis,The State also offered the of Dr. Albert a
psychiatrist initially appointed by superiorthe court to evaluate

competencyFasi’s to stand trial. Dr. Drukteinis examined Fasi on
prior hearing petition and,two other occasions to the on the like

Bridge, paranoidDr. indicated that Fasi suffers from a delusional
upon persecutorydisorder. He elaborated the nature of Fasi’s

thinking, describing unwaveringFasi’s bizarre and belief that the
Denney, along apartmentothers,victim with had broken into his

nights purposeson numerous and himknocked unconscious for the
sexually assaulting stealing property.of him and his intellectual

According Denney boughtDrukteinis,Dr.to Fasi believes that
proceedshimself a new television set and a tractor trailer with the

copyrighted Fasi, moreover,from the sale of the stolen materials.
procured gaugeDr.admitted to Drukteinis that he a twelve sawed-

shotgun against perceivedoff in order to defend these nocturnal
break-ins.

testimony outlining nine-yearDr. Drukteinis offered further a
history including priorconduct,of Fasi’s assaultive a arrest and

provokedconviction,wherein Fasi an incident of violence he later
possibleclaimed was self-defense. ifWhen asked it was that Fasi

Denneyhad a reasonable 23, 1987,fear of on December Dr.
responded likelyDrukteinis that “it [Fasi’s]is more that fear was

precipitated by standing lyinghis delusions and his or in wait for
perpetrators pointedto come.” Dr. Drukteinis out that even at the

hearing, continuously making complaintstime of the Fasi was of
by accusingSPU,abuse correctional officers at the the staff of

entering during night raping Bridge,his cell the and him. Like Dr.
systemDr. Drukteinis testified that Fasi’s elaborate delusional is

quick peopleto include with,new he incomes contact and that
involuntary necessarycommitment is for treatment of his mental
illness.

Following days testimony, probatethree of the court found that
killing Denney bythe of Howard Demitri J. Fasi was not

justifiable. deliberatelyThe court noted that Fasi created and
manipulated by, poundingfirst,a confrontational situation on the

adjoining apartments,common wall then, later,of the and
encouraging Denney try stopto to him. The court further found

approximately twenty peacethat Fasi had minutes to make with
Denney after he came to the door but that Fasi elected instead to

shotgun.lie in wait with a loaded sawed-off Based on all of the
mentallyevidence, the court found that Fasi was ill within the



483

him involun-(Supp. 1988), orderedandmeaning RSA 135-C:34of
period not topsychiatric for aunittarily to the securecommitted

years. appeal followed.five Thisexceed
sufficiency theofoutset, disputes thepetitioneetheAt the

killingfinding oftheprobate thatsupporting the court’sevidence
justifiedDenney unjustified. Arguing that washewasHoward

force, theusing deadlymeaning chapter in627within of RSAthe
23,night of Decemberhis on thepetitionee contends that conduct

involuntarypetition1987, the the forimproperly made basis ofwas
anyprovides complete tocommitment, a defensebecause RSA 627:1

considering thejustified Beforeconduct.civil based onaction
however,evidence,sufficiencyargument of thepetitionee’s as to the

defensequestion of whether themore basicwe must confront the
involuntary proceed-commitmentjustification applicable toof is

ings.
justifiableprovides is under thisthat “conduct whichRSA 627:1

any that suchchapter to offense. The factconstitutes a defense
any civiljustifiable complete tois shall constitute a defenseconduct

Thus, defense ofbased on such conduct.” RSA 627:1. theaction
onlywhich,justification exculpatory proved,an if notis defense

liability,finding but relieves aresults in a of no criminal also
any liability might particulardefendant of civil which attach to the

Moreover,question.in does on its faceconduct RSA 627:1 not
distinguish damages ofbetween civil actions other kindsfor and

actions; rather, terms, strictly construed, applycivil literalits to
“any then,justified Initially, wecivil action” based on conduct. must

uponproceedingdetermine whether a civil commitment is based
specific alleged petition,in applicationconduct a toso as warrant

justification.of ofthe defense
1988)(Supp. requires petitiona for civilRSA 135-C:36 that

allege demonstrating danger-specificcommitment acts or action
However, proceedingousness. while a civil “iscommitment

alleged petition,inon the an act” theinitiated basis of the
presentproceeding itself on the mental condition offocuses the

petitionee, propensity petitioneeand the of to committhe future
57,Mercier, 64,dangerous 1246,State v.acts. 128 N.H. A.2d509

reason,(1986). despite1251 For this the of ancommission act
civillyalleged petition, mayin the no one “unlessbe committed

necessary protect person orcommitment is shown to be to the
65,public dangerousness byfrom caused mental Id. atillness.” 509

A.2d at 1252.
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“specific requirement,” psychiatrist’s reportLike the acts a
also, statute,“byis piecea ofcrucial evidence at the commitment

L., 327,hearing.” 330, 1336,In re Scott 124 N.H. 469 A.2d 1337
(1983). (Supp. 1988) requires petitionRSA 135-0:36 athat for
involuntary accompanied by acommitment “be certificate aof
physician person soughthaswho examined the to be committed

days filing petition, stating that,within uponfive of the of the based
examination, person soughthis he believes the to be committed is

dangerousin such a medical condition beas to to himself or others.”
Hudson, 6, 9-10, 255,State v. 121 (1986).N.H. 425 A.2d 256 Our

emphasize, however, dangerousnesscases thethat “condition of is
concept, legal one,”not maya medical abut rather and that a court

psychiatrist against involuntary“overrule the of arecommendation
Hudson, 967, 1349,963,commitment.” State v. 119 N.H. 409 A.2d

(1979).1351

assessing present dangerousness, may,In a court in its
discretion, weight pastattach substantial to the ofevidence acts
manifesting dangerousness, ignore psychiatrist’s contraryand a

Brown, 309, 313, 447,recommendation. See In re 126 N.H. 493 A.2d
Similarly,(1985). psychiatrist’s finding dangerous450 a of a mental

automatically operate commitment;triggercondition notdoes to
dangerous conduct,without of persuasiveevidence “even the most

psychiatrist’s report justifyis insufficient to commitment.” In re
L., 327, 332,Scott 124 N.H. 1336, (1983).469 A.2d 1338 In

summary, involuntary commitment,isthere no mechanical test for
but will proof specificcommitment not be ordered without of acts

demonstrating Field,or dangerousness.actions See In re 120 N.H.
206, 209, 1032, (1980).412 A.2d 1033-34

however,past not,Proof of the of suchcommission isacts
proof dangerousness, not,presenttantamount to of and is

accordingly, the merelytouchstone for commitment. actsSuch are
prognostic dangerousness byevidence of future to be considered a
judge determining petitionee’s presentin a ofstate mental health.

specificPresent involuntarymental condition is the in anissue
who,proceeding, is judgecommitment it the onand the basis of

trial,producedall the evidence at “must determine whether a
patient’s statutoryillness has met the Instandard.” re Ronnie
Prime, 849, 850, 804,120 N.H. 424 A.2d (1980).805 Just as we
recognize fallibility psychiatric opinions“the of on the issue of

person involuntarywhether a commitment,”meets the criteria for
L., 327, 332, 1336,In re Scott 124 N.H. 469 (1983),A.2d 1338 we

recognize fallibility particularthe proofof acts offered as of
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not,dangerous Accordingly,mental condition. civil commitment is
any sense, upon specific allegedin inabsolute founded the acts a

Rather,petition. uponcivil commitment is based a mental condition
dangerousness, by Ultimately,judge.of as determined the trial

done,confinement is ordered “not for whatwhat one has but for
Butler, 927, 934, 673,willone do.” Proctor v. N.H. A.2d117 380

(1977).677

despite specific requirementWe conclude that the acts of
(Supp. 1988), proceedingRSA 135-C:34 a civil commitment is not

upon meaninga “civil action based such conduct” within the of RSA
627:1, justification applyand the defense of does not in this case.
Any specific alleged petition appropriatelyacts in the are therefore

prognostic dangerousness,considered as evidence of whether or not
justifiedthe acts are chapterunder the criteria of RSA 627. While

a appropriatecourt’s assessment of such evidence is in the
petitionee’s condition,determination of a mental and the likelihood

dangerousness, petitionee may, turn,of future we note that a in
tending dangerousness.offer rebuttal disputeevidence to The

petitionee may, accordingly, alleged petitionshow that the acts in a
justified However,are chapterunder the criteria of RSA 627.

proceedingbecause a civil commitment does not fall within the
defense,justificationambit of petitionee maythe a not invoke RSA

particular627:1 to exclude the conduct from a court’s consideration.
Therefore, we need probatenot consider whether the court erred

findingin petitionee’sthat the justified.action was not
We respondent’snow turn to regardingthe claim of error a

separate involuntaryincident of violence. Before confinement can
ordered, 135-C:36,be 1(b) requiresRSA petitioner allegethe to

specific demonstrating dangerousness.acts or actions peti-The
disputes probativetionee the value of an act which occurred on

3, 1987, priorNovember filingseven months petition,to the of the
wherein he Ralph Higginsthreatened shotgun.with a knife and a
Specifically, petitionee arguesthe that this event was too inremote

10, 1988,time from June petition filed,when the was and that the
probate consideringcourt erred in rulingthis evidence when on the

petition. disagree.merits of the We

It is purposessettled that for of a civil commitment
proceeding, ‘sufficiently“what is dependrecent’ will on the nature
and act, historycircumstances of personthe the questionof the in

probativeand the force of the other proveevidence adduced to
dangerous propensity.” Mercier, supra 64,State v. at 509 A.2d at

Accordingly,1251. significancewe find that the of the November
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similarityrecency, in its to otherin butlies not its3rd incident
weapons.petitionee’s lethalinvolving use ofepisodes theof violence

1987,3, wereon NovemberrespondentThe of theactions
manifestingpattern conductsufficiently to show a ofrecent

849, 851,Prime, 424 A.2dN.H.dangerousness. re Ronnie 120In
804, (1980).806

proveargument State failed tois that thepetitionee’s thirdThe
a mental conditionbeyond that he suffers froma reasonable doubt

135-C, potentiallycreate aby chapter so as toRSAas defined
Because thedanger himself or to others.of toserious likelihood

proved the need forhadthat the Statecourt below found
doubt, beginbeyond we mustinvoluntary a reasonablecommitment

theby addressing standard whichanalysis theof this issueour
petitioneedetermining whether therequired apply inwas tocourt

mental illnessas a result of“person in mental conditionwas a such
danger himself orlikelihood of topotentially seriousas to create a

to RSA 135-C:34.others.”

Sanborn, we considered theIn reIn the recent case of
dangerousforapplicable proceedings to commitproofof toburden

petitioner’stheillness, that “henceforthand determinedmental
proceedings under RSA 135-C:34proof inof commitmentburden

Sanborn,convincing In re 130evidence.”clear andshall be that of
Accordingly,726, we must430, 446, (1988).A.2d 736N.H. 545

determiningby whether itcommitment orderreview the court’s
statutory clear andwith arequisite conclusions“drew the

that theId. at 441. We noteconvincing degree of assurance.”
degree factualtoday requires a lesser ofapplystandard we

that, for thisandcertainty reasonable doubt standardthan the
weharmless unlessreason, probate court’s error isthe effect of the

byproof clearhave foundfact-finder couldfind that no rational
315,309,Brown, 493convincing 126 N.H.In reand evidence. See

447, (1985).A.2d 451-52

argues improperly based itsthe Statepetitionee thatThe
killing of Howardseparate “specific acts”: thepetition on two

involving Ralph23, 1987,Denney the incidentandon December
stated,already3, the reasonsHiggins Foron November 1987.

properlyevents wererepeated, we find that bothwhich need not be
case,in thecourt, of all the evidencethe and on the basisbefore

foundcould haverational fact-finderwe are satisfied that a
convincingby evidence.dangerousness andclear
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in caseFinally, whether the evidence thewe address
findingprobate that thesupport the court’swas sufficient to

danger or others if committedpetitionee presentwould a to himself
facility theWe note that onceto a less secure than the SPU.

met,involuntary probate“the courtcommitment isstandard for
only by preponderance . . . thata of the evidenceneed determine

danger ‘if admittedbe a to himself or othersthe individual would
receiving facility healthin in the State mentalor retained a

791, 793, A.2dsystem.’” Champagne,re 128 N.H. 519services In
necessary310, (1986). to showWe are mindful that the evidence311

“may gavethata need for to the SPU be ‘evidencecommitment
charges may on[original] . . . be basedrise to the criminal [and]
testimony relating questionpattern prior to thea of action and

any condition has beenwhether or not cure for the defendant’s
793,Champagne, A.2d at 311In re 128 N.H. at 519effected.’”

1349, 1351-­967,(quoting 963, A.2dHudson, 409State v. N.H.119
therapy,spite hisin of(1979)).52 thatpsychiatristsBoth testified

incorporate personsnew into hispetitioneethe continues to
likelysystem, incorporation woulddelusional and that the same

Hampshire Hospitalplace if Newtake he were committed to the
specifically that theDr. Drukteinis testifiedrather than the SPU.

persecutory conspiracy him to lookrespondent’s belief in a causes
any setting,perpetrators in new and that once there are newfor

Viewingperpetrators, correspondinga needthere is to retaliate.
totality,in its we conclude that a rational fact-finderthe evidence

by preponderance petitioneecould find a of the evidence that the
danger others, warrantingpresented potentiala to himself or to

commitment to the SPU.
reached,Because of the result we need not address the issue

cross-appeal.in the therefore affirm the decisionraised State’s We
probateof the court.

Affirmed.

Batchelder, J., did not sit.


