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declaratory judg-plaintiff petitioned forSouter, hasTheJ.
validitychallenginginjunctive ofrelief, 1987thement and

soughtzoning ordinance, hasandthe defendant’samendments to
compensation for eitherNational Constitutionsunder the State and

takingtemporary permanent therefrom.said to have resultedora
Esq.,(Mayland Master;Superior Morse, Jr., M.H.The Court

complyFlynn, J.) plaintiff’s 677:2,RSAto withfailurecited the
grantinginremediesand :4 failure to exhaust administrative:3 and

Although the dismissalto we affirmthe motion dismiss.defendant’s
prejudice,taking claims, we otherwisewithoutof the federal

reverse.
petitionfollowing allegations in takenthe are asThe contained

purposes the to dismiss. See Collectramatic v.for of motiontrue
Corp.,Kentucky 318, 320, 999,A.2dN.H. 499Fried 127Chicken

plaintiff, Jayprincipals(1985). 1986, Blueof theIn1000 October
Realty negotiating purchasebeganTrust, a 150-acrefor the of tract

city ofFranklin, informed officials theof and certainlocated in the
Jay’s usingcity in land for residentialBlue interest thedefendant of

building. zoning effect,in a maximumthe ordinance thenUnder
placed the tract. Inunits have been onof 360 residential could

Jay buy property,1986, a contract theBlue executed toDecember
cityJanuary Jay’s representatives1987,in met withand Blue
Jayofficials, was Bluethe land zoned aswho confirmed that

anysubject contemplatedofunderstood and was not the amend-
zoning Jay1987,In March Bluements to the ordinance. took

conveyance acres,85 of the the balance of whichof 150 remains
subject to the 1986 contract.

soughtJay approval city planningBlue from thethen board to
hearingthereafter, ansubdivide the 85 acres. Soon at informational

meeting June, 1987,in inheld of thethe course board’s someone
speaking probablythat thefor the board indicated land would be

densitypermitted development. Jayrezoned to reduce the of Blue
subsequently application incompletewas advised its was andthat

ineligible July’s planningfor attherefore consideration board
meeting. Although manager representedcitythe that some

thought incompleteindication of the areas to be would be
forthcoming, given.none was ever

city proposalIn the meantime the receivedcouncil a to amend
the ordinance to increase minimum lot sizes tofrom one-half two-

Jay’sinand-one-half acres an area in which Blue land was the
largest planningtract, and the board amended its subdivision
regulations zoning changes Byproposed.toto conform the so the

July, partiesend of relations between the had deteriorated so far
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city manager Jay’sthat the directed that Blue subdivision
application charged Jay dishonestybe denied and Blue with and
deception trying planning procedures.in to circumvent the board’s

parties attempted negotiateThe nevertheless to a resolution of their
dispute, though September cityavail,to no and in the council
adopted zoning coveringa amendment an area that included Blue
Jay’s parcel. The revision increased the minimum lot size to an

development except byacre-and-a-half, specialeliminated cluster
exception, changesand made other that need not be canvassed here.

capacity Jay’sThe result was to reduce the buildable of Blue land
approximatelyfrom 360 units to 63.

February Jay petition seeking declaratory1988,In Blue filed a
judgment, injunctive damages, combiningrelief and assessment of
legal, equitable, Although petitionState, and federal claims. its

onlycounts,listed four one count referred to the form of relief
requested theory sought,rather than the of entitlement to the relief

theoryand within other counts more than one of relief seems to
pleaded. Among challengeshave been theories,those we discern to

validity city’sthe of the amendments as inconsistent with the
plan; lacking support objectivemaster as in criteria; vires;as ultra

development; against Jay;as intended to halt as directed Blue as
frustrating expectations;reasonable, investment-backed and as
denying process equal protection.federal due and State and federal

Jay sought invalidityBlue a declaration of the amendment’s and
injunction enjoining petitionan its enforcement. The claimed

temporary permanent takingfurther that a or of, or interference
property rightswith, had resulted.
city responded groundThe with a motion to dismiss “on the that

plaintiff comply provisionsthe has failed to with the 677:2,of RSA
regarding appeals zoning:3, :4, decisions,from and is therefore

doing by way untimelybarred from so of this Petition.” RSA 677:2
(Supp. 1988) any partyselectmen,allows “the to the action or
proceedings, any person directly thereby daysor [20affected to]
apply rehearing” respect “anyfor a with to order or decision of the
zoning adjustment, any legislativeboard of or decision of the local
body appeals regard zoning.”or a board of in 672:8,to its See RSA

(where appropriate, legislative body” cityI council).“local refers to
(Supp. 1988)providesSo far case,as it 677:3,concerns this RSA I

generally grounds specified rehearingthat the for relief in a
petition may appeal.limit the issues that be raised on further RSA

provides any person aggrieved by677:4 that an order or decision
zoning adjustment (ZBA) legislative bodyof the board of or local



505

thirty dayssuperiormay appeal officialof thewithincourtto the
complainedrecording of.the actionof

city’s dismiss,Jay objected with thetomotionto theBlue
argument theRemedies andExhaustion ofofthat the “Doctrine

applicability causeto the677:2, :4 have no:3 andcitation of RSA
assigned tomatter was[its] Petition.” Theinaction as set forthof

hearing.master fora
granted what weforthe motion berecommendedThe master

independent that RSAHe reasonedreasons.to be twounderstand
opportunity theattack onto mount a directseq.et limit the677:2

by imposingvalidity zoning provision, andtime limitationsaof
Jayprerequisites,mandatory which Blueneither ofadministrative

Jay’scomplied BlueThe master also citedwith.claims to have
requirementsexception offrom theseek a variance orfailure to

Jaymightordinance, Blue sufficientwhich affordthe either of
controversy. adopted the master’sThe trial courtrelief to end the

leading appeal.recommendations, to this
question, motion,own is theA which we raise on ourthreshold

engage in a more detailed examinationextent to which we should
decidingJay’s in whether and toof Blue various claims for relief

erroneously. movingIn to dismisscourt ruledwhat extent the trial
city specificgenerally, breakdown of claimsthe assumed no such

acceptednecessary. large degree view,thiswas To a the master
treatingsame,will of the claims asand we do the to the extent

generic categories:falling invalid,that the amendment isinto two
compensation required(as complement alternative) that isand a or

theory,respect period of time on a either ofwith to some
taking processcompensable property interests, of federal dueof or

just compen-independent requirement ofof the fifth amendment
sation.

taking compensationprocessThe claims lendand due
expeditious treatment, and we consider them first.themselves to

Although relyreport expressly on Williamsonthe master’s did not
(1985),Bank,Planning weCommission v. Hamilton 473 U.S. 172

dismissingauthority claims,theread this case as for federal the
guarantee,just compensationbased on the fifth amendment’sone

against amendment, seethe under the fourteenthenforceable States
(1897),226,Burlington Chicago, 241Chicago, &c. R’d v. 166 U.S.

resting processsimply the due clause of theand the other on
amendment, Williamson, suprasee at 197. Williamsonfourteenth

predicated zoningheld in an action on a restriction andthat
brought just compensation1983,§under 42 U.S.C. neither a nor

process ripe adjudication plaintiffa due claim is for until the
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property soughtowner has and been denied a variance to use the
supradesired, Williamson, 191,land in the manner at 199. The

just compensationCourt held further that no claim for is stated
allegingunder the fifth amendment without that the landowner

sought compensation remedy law,and denied aswas. a under State
Jay relyid. at 195. Since we assume that Blue intended to on 42

jurisdictional compensation§U.S.C. 1983as the basis for its federal
claims, and since it conditions,has fulfilled neither of Williamson’s

appropriate, though prejudice,dismissal was without of course.

We assume that the master relied on the first of
dismissing taking well,Williamson’sreasons in the State claim as

(Supp. 1988) applicationsince RSA 677:2 and :4 have no ostensible
dealing they challenges,claim, alia,to that as do with inter to

zoning distinguished compensationenactments as from claims for
resulting applicability city, anyfrom the of such enactments. inThe

apply requirementevent, would have us a Williamson to exhaust
entertaining compen­administrative remedies before a claim for

taking, urgessated and us to affirm the dismissal of the State
taking ground. We, however,claim on this believe it would be
premature prior recognizingto rule on this issue here. Our cases

zoning regulation compensable taking partthat can effect a under
starting CityI, 12, Keene, 590,article with Burrows v. 121 N.H.of
(1981), impose requirement,432 A.2d 15 no such and while we do

city arguingnot mean here to foreclose the from that such an
imposed plaintiff,exhaustion rule should be on a Burrows willwe

developed presents,need a more record than this case now as well
as reason reached,to believe that the issue need be before
considering Therefore,it. insofar as the order of dismissal relates

takingto a Burrows Constitution,claim under the State we reverse
prejudice city’s rightwithout to the to raise the issue when the

pleadings any potentially dispositiveare clearer and other motions
have been considered.

injunctiveThe trial court’s treatment of the claims for and
invaliditydeclaratory predicatedrelief on of the enactments remain

reportto be The master’sconsidered. reflects no distinction for
purposes requestsmotionof the dismissal between the these twofor

appropriate,relief,forms of a treatment we think is thesince
merelyrequest injunction ancillary requestfor is to the to rule the

simplicity reviewing remainingamendment For ininvalid. the
petitionorder, therefore,effects of the dismissal we will treat the

simply declaratory judgment invalidity.as one for a of
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invaliditytheto dismissrecommendationWe read the master’s
finality requirement, butresting Williamsonnot on aclaim as

which:4, implications of1988)entirely (Supp. and theon RSA 677:2
accepted thetrial courtpreliminary comment. Thesomedeserve

declaratory judgment undercity’s argument petition forthat the
validitychallengeJay’sby failure toBlueRSA 491:22 is barred

rehearing under RSA 677:2by in the first instanceformotion
thirty days allowedby appeal the1988), an within(Supp. followed

not,court didaccepting position, the trialby In thatRSA 677:4.
may bevalidity zoninghowever, of a amendmentthat therule

theonly by superior court withinlitigated judicially appeal to the
body’s motionlegislative denial of athirty-day a localperiod after

requirements 2 withinrehearing. Although of a motionthefor §
thirty days impose proceduraldays appeal4twenty a withinand §

validity zoningchallenges of ato theon such directlimitations
Stevens, Hampton, 114 N.H.enactment, see, e.g., Inc. v. SouthV. M.

previous of118, (brought under codification(1974)A.2d 179316
319,Concord, 23431:77); v. 108 N.H.as RSA SchadlickRSA 677:4

replete with collateral(1967) (same), our case law isA.2d 523
ordinance, in thechallenges long of anafter the enactmentraised

particularlitigating application toproceedings itscourse of
463,Brust,see, Hampton 122 446property, e.g., Town v. N.H.of

enjoin violation); v.petition Cloutier(1982) (town’sA.2d to458
and, Comm’n, 276, A.2d 892Epping 116 N.H. 360Water Sewer

petition for order to allow sewer(1976) (owner’s mandamus
253, (billRogers, (1928)141 142connection); v. 83 N.H. A.Sundeen

Consistentlyadjustment). withequity appealingin order of board of
direct,arguescases, city simply 2 and 4 limitthe thatthese §§

ordinance,validitythough collateral, an so asattacks on the ofnot
Jay’s challenge by petition fordirect means ofto bar Blue

timelydeclaratory judgment, predicated motion fornot on a
rehearing thirty-day citybrought period. The reliesor within the

46, (1973)generally Rindge,on Salmonsen v. 113 N.H. 299 A.2d 926
zoning(appeal ZBA),from tenor of thewhich held that “the

frequentlyprocedural generallyon limits is strict anddecisions
48,mandatory,” (citations omitted).id. at 299 A.2d at 927

Jay’s response argue 4first is to that 2 and areBlue §§
validity zoning directlywhen the of ainapplicable enactment is

attacked, sections should be not tothose construed to relatesince
acts,body’s legislativelegislative adoptionas in of aa local the

ordinance, only quasi-zoning to acts of an orbut administrative
judicial Certainly it must be admitted that the texts of thenature.

provide support speaks2two sections for this view. Section of
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legislative body regard“orders” or “decisions” of the local in to
zoning, “rehearing” may bysought petitionfrom which be
specifying ground speaks person“the 4therefor.” Section of a
“aggrieved” by legislative body,an “order” or “decision”of the who
may bypetition superior specifying groundsthe court the on which

“illegalthe decision is claimed to be or unreasonable.” This is the
vocabulary adjudication, legislation,of not and further references

Jaywith like indications could be culled out of the statute. Blue
argument by pointing legislativetries to clinch the out that a local

body adjudicatorycan an §§exercise function to 2 4which and
sensibly (Supp. 1988)related,could be since RSA 674:14 authorizes

body zoning adjustmentasuch to act as a board of under certain
JayHence,circumstances. Blue would have us conclude that the

only challenges citydirect to decisions of a council or a town
meeting subject challenges§§that are to 2 4and are to decisions

by legislative body acting capacityrendered such a in its as a ZBA.
plausible, argumentWhile it is thus the is nevertheless unsound.

Although original part§ 4the version of was enacted as a of the
original zoning enabling legislation by 1925,92:7,Laws the earliest
predecessor (Supp. 1988)of RSA 674:14 did not arrive for another

years, adjudicatory language1935,ten as Laws 55:32. The in the
original legislative§ not, therefore,of 4 could have alluded to a
body’s capacity contrary,action in the of a ZBA. On the the
explanation using seemingly inappropriate adjudicatoryfor the
language challenge legislativeto describe a direct to a act is

byexplained 1925, 92:7,the fact that the first draft of Laws as a
provided onlyappeals adjustment,bill,Senate for from boards of

legislative Davis, 35, 37,not from local bodies. See Scott v. N.H.94
(1946). provision “appeals”654,45 A.2d 655 The further for

challenging legislativethe exercise of the infunction the enactment
zoning byprovision later, amendment,of a was added a Senate but

originalrevising terminologywithout otherwise the of the bill. See
(1925). provisions seemingly alludingN.H.S. Jour. 266 Thus were

appeals quasi-judicial applicableto from acts made to direct
challenges zoningadoption regulations, resultingto the of with the
incongruity speaking “appeals” essentially legislativeof of from

resulting applicability legislativeacts. The to such acts of what is
clearly supra.§ 4now was insettled Scott v. Davis

Jay’s argument construingBlue next §§is that 2 and 4 to
validity thirty-­bar a direct attack on the of an ordinance after the

day period constitutionally impermissiblewould be insofar as it
imposewould an unreasonable restriction on the assertion of

Although argumentconstitutional claims. this thesuffers from fact
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collateral,direct,onlytheory and notcity’s restrictthe wouldthat
authorityupon,pass underchallenges, point we decline tothe is one

adjudication is to be avoidedconstitutionalthe familiar rule thatof
beforeadequate legal ground to decide the issueanwhere there is

Bedford, N.H.Group Town 130v.court. Residentsthe ofBedford
Wolfeboro, 131638, 225, (1988); v. Town632, 229 White547 A.2d of

Hampshire Ins.3, 514, New Co.1, (1988) (citing551 A.2d 515N.H.
533,215, 218, (1975)).Duvall, A.2d 535115 337v. N.H.

existinglegal ground in this instance isadequateThe
rehearing require­authority propositions: that thefor two related

absolute, declaratory judgment action2 and that ament of is not§
validity zoningdirectly testing oflegitimate theprocedure foris a

by 4.beyond thirty-day period prescribed Severalenactments the §
rehearing requirement 2recognized ofthat theprior cases have §

legislative withbodies and ZBA’sintended to burden localwas not
ordinarybeyondrulings subjects are theirresponsibility on thatfor

arethough of such bodiescompetence, even orders and decisions
Bedford, 120ostensibly by Bourgeois v. Towncovered the statute. of

145, (1980), example, held that a failure412 1021 forN.H. A.2d
challengerehearing to thewas not fatal to a directto move for

legal efficacyvalidity zoning turning of theof a amendment on the
1979;(Supp.presentation protest petitions under RSA 31:64of

by appealinrepealed, superseded 675:5). the issue anRSA “[W]hen
question question exercisea of law rather than a of theinvolves

discretion, need notadministrative remediesof administrative
149,always (citationsbe Id. at 412 A.2d at 1024exhausted.”

261, 262, 470,Litchfield,omitted). Olson v. 112 N.H. 296 A.2d 471
authority, general, proposition,(1972) more for the sameis albeit

rehearingjurisdictionalthus the mandate to seek awhich construes
legislative body by limiting applieda local the same standardfrom

rehearinga motion a ZBA is claimed to bewhen for before
Brentwood, 287,prerequisite appeal, Metzgersee v. 290-­to 115 N.H.

91, 24, charges invalidity(1975). raised343 A.2d 26-27 Since the of
by statutorypetition require of and constitu­this determinations

law, customarily by councils,passed upon citytional not the
rehearing requirement apply, pursue isdoes not and failure to it
no bar to direct review.

is, however, entirely separate question 4It an whether is§
challenge by declaratoryapplicable to abar direct means of a

judgment dayspetition [recording]filed more than “30 after the
,”complained illustrating declaratoryaction of . . . and the cases

judgment directly challengingprocedureas a for an ordinance’s
validity declaratorymust be read with caution. Some instances of
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validityjudgment brought challenges zoning exemplifyas direct to
thirty-day carrycompliance implicationrule and no thatwith the

challenge may by declaratorypetitionbe raised forsuch a
judgment period. Ryethat Dev. v. Townfiled outside See Co. of

Brady(1976);520, Keene,Greenland, N.H. 363 A.2d 427 v. 90116
thirty-day(1939)(probably period).99, InN.H. 4 A.2d 658 within

saytiming unclear,other cases the of the action is and one cannot
they declaratoryexemplify judgment process forwhether as a

truly independent e.g., BourgeoisSee,§direct attack of 4. v. Town
Corp.supra; Stoney-Brook Pembroke,Dev. v. Town 118ofofBedford

(1978); Winchester,791, 414,N.H. A.2d Gutoskiv. 114N.H.394 853
(1974).4322 A.2d

declaratory judgment proceedingscases, however,In at least two
validity clearly begunemployed for direct review of were after

thirty-dayexpiration period. Litchfield,of the relevant In Olson v.
plaintiff challengepetition superiorthe filed a in the court “to the

validity zoning][town’s amendment,” 262,of the 112 at1965 N.H.
applied prohibit expansion470,296 A.2d at which had been to of

park. Although satisfya trailer the town conceded its failure to
requirements prior respondedvote,notice to the 1965 it to the

grounds legislationpetition the alternative thaton 1970 had cured
plaintiff’s complydefect, §§the 1965 and that the failure to with

declaratory judgment.2 4and was a bar to Defendant’s brief in
rejected holdingdefense,case No. 6263.The court each the curative

legislation inadequate and the
“declaratory judgment procedure proper accepteda and

validity zoning .method to attack the of a ordinance. . .
especially questionwhere, here,This is true as the is one

peculiarly judicialsuited to rather than administrative
adequate remedytreatment and no other is available to the

plaintiff. these circumstancesUnder the rule of exhaustion
inapplicable.”of administrative remedies is

omitted).(citations262,Id. at 296 A.2d at 471 The court thus
recognize any § §4 2 and that if adeclined to bar under or held

rightappeal plaintiff’s§ foreclosed,4 were to attack thethe
collaterally, petitionordinance as a defense to a to enforce the

seeking permissionstep expandas an affirmative in toordinance or
park, inadequate declaratorythe would be as an alternative to the

judgment remedy.
declaratory judgmentA insecond instance which was held to be

legitimate, independent process validity zoningreviewa to the of a
(1974).359,Fisher,enactment was Alton 114 N.H.v. 320 A.2d 653

In that case it but thewas not the landowner town of Alton that
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failed,havingdeclaratory judgment procedure, asresorted to the
indicates, any 2 4.action under andthe reserved case to take §§

interestingrelief. It is that theThese failures were claimed to bar
by consideringrespondnot whether the town was acourt did

meaning“person” within 4 entitled tothe of and therefore§
validityquestion If the had beenthe of its own ordinance. answer

no, remedydeclaratory judgment onlywould have been the direct
town,open presumablyto the 4 held to beand would have been§

inapplicable adjudication ofto the town’s effort to obtain an
validity. Instead, however, simplythe court noted that
“[declaratory judgments previously challengehave been used to the
validity amendments,zoning protest petitionsof and moderators’

permitting declaratory.declarations. . . The statute actions has a
bypurpose,broad remedial . . . which in this case is served

resolving validity zoningthe town’s doubts about the of the
361, Thus,(citations omitted).amendments.” Id. at 320 A.2d at 655

Alton, Olson, general availability declaratorylike affirmed the of
judgment litigate validity directly,to and each case confirms one
commentator’s conclusion that

declaratory judgmentuse of actions as the means of“[t]he
testing validity regulations extensive,the of land use is so
however, predominating action,over all other offorms that

apparentit is courts seldom refuse to entertain these
.actions. . .”

Zoning PlanningRathkopf,4 The Law of and (1980).§ 35.01[2]
true, course,It is prior authorityof that applyingas for this

general case, onlyrule to the instant unambiguousOlson is the
authority, persuasive support.albeit with Alton’s But Olson does

authority,stand as sixty years litigationand is consistent with of
declaratory judgment act,under the 1929, 86:1,see inLaws

exemplifying the breadth purposesof the remedial meant to be
by declaratory judgmentserved the process, Keene,see Faulkner v.

147, 156, 195, Thus,85 N.H. 155 A. (1931). question201 the comes
why departdown to bywe should acceptingfrom stare decisis the

city’s position declaratory judgmentthat should not be available
possiblehere. Two response.answers deserve some

urgedIt is sometimes thirty-daythat the time 4limit of should§
applied in supportbe presumptive validityof the of an ordinance

ostensiblyonce adopted, municipalitiesso that partiesand realto
dependestate transactions can on the terms of the ordinance

without challenges validity.fear of unforeseeable to its See Bedford
GroupResidents Bedford, 632, 640,v. Town 130 N.H. 547 A.2dof

225, (1988); Litchfield,230 261, 470,Olson v. 112 N.H. 296 A.2d
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argument,Municipal is an it shouldN.H. Association.Thisbrief of
immunity legislativeemphasized, of a act from directbe for the

accordingdistinguishableattack, from the reasons forand is thus
quasi-judicialfinality judgment proceeding.in ato a rendered Cf.

McEvoy, 317,383, 385,v. 131 N.H. 553 A.2d 319Town Auburnof
only wayargument specious.(1988). such, however, is TheAs the

immunityzoningprovide with from unforeseeableto ordinances
point challengesprovide a bar at some to allattack would be to

longvalidity, as anan however raised. But asto ordinance’s
zoningbuildingapplicant permit, infor a or the defendant a

validitycollaterallyaction, attack the of theenforcement can
partiesordinance, will haveand to real estate transactionstowns

supposedlypossibility attacks.with the of unforeseeableto live
say, city anycase,the in this nor otherNeedless to neither

proposedmunicipality aware, has ever that at someso far as we are
point opportunity for collateral chal-landowners be denied the
lenges zoning ordinances, consider here theto and we need not

any proposal. point simplyconsequencesof such Theconstitutional
long permissible,that, is there will be nois as as collateral attack

immunity challenges, applyingunexpected timeto and the
simply§ 4 an action such as this would notrestriction of to bar

immunity sought.provide the
holding declaratory judgmentargument for unavail-The second

whyquestion, legislaturethe form of a further theable here takes
provide procedures for suchwould have intended to two different

(§placingreview, a time constraint on the use of the onedirect
4), judgment 491:22)(declaratory hadif the other under RSA been

mayfreelymeant available without limit of time. The answerto be
sequence enactments, and in the fact thatlie in the of the relevant

markedly scopeoriginally.proceduresthe different Thetwo were of
originalpart§ 4initial version of was enacted as of the State’s

enabling legislation, providedzoning 1925,92:7,where it notLaws
by (placingappellate inreview the sense now limited RSA 677:6for

appellant),persuasion de inof on the but novo reviewthe burden
judgmentsuperiorwhich court was authorized to substitute itsthe

body enactinglegislative on the merits of thefor that of the local
37,Davis,v. N.H. at 45 A.2d at 655. When theordinance. Scott 94

declaratory judgment yearslegislature adopted laterthe act four
litigantspresumed1929,in it is to have known that a class of

already zoningright review of the merits of ahad a to de novo
thirty-daytheyprovision, provided that acted within the limited

consistently knowledge, legislatureperiod 4;§ the couldof with this
reasonably provide some or all of that same classhave intended to
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declaratory remedy wasjudgment as a thatright to seekwith the
thirtybeyondreview, thescopein but availablelimited ofmore

availability of itsany event, bar thedays. new act did notIn the
standingalready having todeclaratory judgment remedy to those

4, new remedialthe of the act’sunder and breadthseek relief §
supra, tov. a reasonexplained in Faulkner Keene waspurposes,

remedy.restricted, availability Seegeneral, of itsthe notassume
seen,Later,Alton, 361, as we haveN.H. A.2d at 655.114 at 320

tworeview thein the breadth of underthe radical difference
4 wasnovo reviewprocedures was when de undermodified §

bearingby 1949, onthat fact has noLaws 278:2. Buteliminated
yearstwentydeclaratory judgmentscope of the act as enactedthe

earlier, justification preserving 4 491:22the for both and RSAand §
challenge zoning a matterprocedures for to enactments isas direct

yearsby legislature, in thewhich seventeenfor consideration the
Olson has left the law undisturbed.since

Olson,overrulingargumentsinadequacythe of these forGiven
contrary inholding, despite expressedindicationsitswe follow

640,Group Bedford, 130 N.H. at 547in Residents v.dicta Bedford
628,Manchester,230, Cityv. N.H.at and McGovern 130A.2d of

reasonably632, 1057, upon(1988), which the master546 A.2d 1060
lightlyAlthough fromwe do not recederelied in the instant case.

dicta, questionin convincesof the issuesuch recent our examination
the better rule.us that Olson’s is

Jay mayAccordingly, pursue petitionBlue its for declara­
dismissingtory thejudgment on State law claims. The orderthe

compensationclaims for is as a withoutfederal treated dismissal
affirmed;prejudice and is the decision below is reversed.otherwise

part; inin reversedAffirmed
part; remanded.

All concurred.


