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fully, plainly,offenseif it forth thecomplaint is sufficient sets
necessaryformally, to set forthsubstantially it is notandand

founded”).it isspecial ... on whichtherein the statute

amended, charged thecase, complaint, asIn thethis
rightMack truck with an outsideoperating his 1968defendant with

allegations,266:49,tire, contrary IV. The factualto RSAbaldrear
IV,266:49, sufficientwerewith a reference to RSAin combination

charged.waswith which heof the offenseappriseto the defendant
Therefore, complaint sufficientthe containedwe hold that

and,Mr. Homo’s motion to dismissspecificity to withstand
accordingly, uphold his conviction.

overweight vehicleAppeal from
dismissed; bald tireconviction

conviction affirmed.

All concurred.
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Serell,Arnold, attorney general (Andrew seniorW.P.John
orally),attorney and for the State.general, the briefonassistant

defenders,Abbott, appellateassistantW. KirkJoanne Green and
brief, orally),Mr. Abbott for the(Ms. on the andof Concord Green

defendant.

defendant, Timothy Brown, was convicted ofJohnson, TheJ.
murder, 630:1-a, following jury1(a), adegree RSAcount firstone of

(Dunn,Trialcontends that the Courtappeal,On the defendanttrial.
cross-examiningfrom VictorJ.) prohibitingin the defenseerred

concerning specific penalty forWarner, firstaccomplice, thean
argues chargethe court’s todegree further that trialmurder. He

requestedgivejury, coupled its to the defendant’swith refusalthe
effectivelyinstruction, the nullificationjury removednullification

below, we affirm.jury. reasons set forthoption from the For the
1987,January 24, theare follows. OnThe relevant facts as

charged ofwith the murder Neilwas arrested anddefendant
beatingpolice defendant admittedIn statement to the theWatson. a

fightintervening in a between Watsonon afterWatson the head
the defendant then threw Watsonand Victor Warner. Warner and

day police Victor Warner andbridge. The the arrestedoff a next
policehindering Thecharged with the defendant’s arrest.him

agreed it.statement and he withWarner the defendant’sshowed
May 21, 1987, body fromrecovered theNeil Watson’s wasOn

Lowell, autopsyAn wasRiver in Massachusetts.Merrimack
performed, that Watson diedthe medical examiner determinedand

impact injury thedrowning blunt of head.associated withfrom
charged with Watson’sautopsy,after Warner also wasSoon the

murder.
months, beganensuingduring the defendantpointAt some the

denying it was Warner whohe Watson. He claimed thatthat hit
policeWatson, previously the becausehe lied tobeat and that had

was of Warner.he afraid
pled guilty manslaugh-plea agreement, toa WarnerPursuant to

thirty years prison ininto fifteen toter and was sentenced
testimony He said heexchange his the trial.for at defendant’s

gaveagreed the to theoriginally with the statement that defendant
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police gave defense,”itbecause the defendant “a chance selffor but
surroundingthethat actual events Watson’sdeath differed from the

ways. significantimportantdefendant’s inaccount several The most
part testimonyof Warner’s trial wasat his assertion that the

beating unprovoked,defendant’s of Watson was deliberate and and
acknowledged hearing yellthethat defendant Watson from the

shortlytrunk of carthe before the anddefendant Warner threw
the man thethen-unconscious into river.

During trial,the of Warnercross-examination at defense counsel
inquired plea agreementabout Warner’s thewith State. Defense

questioned concerningcounsel then Warner the hesentence
pleading guilty manslaughter.received after to

year“Q. Received a to15 30 sentence?
A. Yeah.
Q. That’s the maximum sentence the law forallows

manslaughter?
Yes,A. sir.

you telling you willingQ. And are us are to do underthat
why you willinghere,all the circumstances and are to

do that?
Why?A. I don’t want to take toit trial.

degreeQ. murder;You don’twant to ofbe convicted first
you?do

A. Second either.
youQ. penaltiesAnd understand the maximum for first

degree degreemurder and second murder?
A. I is,don’t know what second Ibut know what first is.

penalty degreeQ. What’s the maximum for first
murder?”

point objected arguedAt this the State and that it would be
prejudicial juryto inform the of the maximum sentence for the
charge by ampledefendant,faced the and that the haddefense

credibility.ammunition with which to attack Warner’s The court
objection despitesustained the State’s defense counsel’scontention

that the defendant was toentitled cross-examine Warner concern-
ing plead guilty manslaughterhis incentive to to and areceive

thirty year prisonfifteen to sentence.
appeal, inquiry aspectsOn the defendant contends that into all

plea agreement proper exposeof Warner’s was in toorder the full
testifyingbenefit Warner trial,received for at the defendant’s and
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by restrictingargues thatlie. The defendantthus his motivation to
witness,government especiallyof avigorous cross-examinationthe

hisaccomplice, the court violatedwho an admitteda witness is
guaranteed by amendment.right the sixthasto confrontation

argument, we mustaddressing thisthe substance ofBefore
properlyis before us.amendment issueestablish whether the sixth

the Federal ConstitutionAlthough defendant did not mentionthe
the extent totrial, from record that the issue ofit is clear theat

to Warner waswas entitled cross-examinewhich the defendant
opportunitycourt, to correctthat court had anthe and thebefore

770,Dube,ruling.any possible v. 130 N.H.in its See Stateerror
Accordingly,772, 283, (1988). will address this284 weA.2d547

issue.federal constitutional

to thethat sixth amendmentIt is establishedwell “[t]he
guarantees right in aof an accusedtheFederal Constitution

againstwith the witnessesprosecution ‘to be confrontedcriminal
95,Chaisson, 17, 30, (1983).458him.’” v. 123 N.H. A.2d 103State

right right impeachthe to a witness’sThis includesconfrontation
Tracey,credibility through States v. 675cross-examination. United

attacking433, (1st 1982). of a witness’sF.2d 437 Cir. One means
revealingcredibility by directed towardis “cross-examination

they may directly topossible of the witness as relatebiases ...
Alaska, 415personalities in case at hand.” Davis v.or theissues

308, in(1974). “[E]xposure a witness’ motivation316 ofU.S.
constitutionallyimportant oftestifying propera and function theis

right Id. This isprotected of cross-examination.” at 316-17.
accomplice theparticularly important an testifies forwhere

Therefore, one,presentin like the trial courtgovernment. cases the
questioningbroad in theafford the defendant latitudeshould

agreement government.concerning his with the Unitedwitness
430, (1stLynn, 1988).v. F.2d 433 Cir.States 856

however,equally established, judgestrialwell thatIt is
Lynn,scopepossess to limit the of cross-examination.the discretion

Isaacson, 440,432-33; 438,N.H. 529 A.2d856 F.2d at State v. 129
923, only operative the(1987). Yet this becomes after924 discretion

inquirymake ofhas been allowed to a threshold leveldefendant
Tracey, F.2dsixth at 437.which satisfies the amendment. 675

case,presentIn that the defendant’sthe the State contends
right was towas not because he ableconfrontation violated

extensivelyany by cross-examiningpossibleillustrate bias Warner
agreement. argues theconcerning pleahis also thatThe State

credibility with otherwas able to attack Warner’sdefendant
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lengthy record, that heas his criminal and the factevidence such
weapon impeachingHowever,from thestole the murder his father.

credibility by exposing priora or actions whichof witness incidents
impeachingdisposition liereflect a to is different from a witness

by Lynn,exploring potentialthe of 432 n.3.bias. 856 F.2d at
Therefore, fact the was to otherthe that defendant able introduce

purpose impeachingfor the of Warner is irrelevant to theevidence
of which now us.issue bias is before

acknowledged testifying againsttrial,At Warner that he was the
agreementpursuant provideddefendant to an which that the first

degree degree hindering apprehensionmurder, second andmurder
charges againstpending dismissed,him bewould that he would

guilty manslaughterplead negotiatedto and receive a sentence of
thirty years bringPrison,thefifteen to at State that the State could

charges against arising investigationno further him from its into
immunityWatson,Neilthe death of that he would receive for his

testimony court,in thatand the State would make reasonable
facility,efforts to transfer him anto out-of-Statecorrectional should

request.he so

us,Based on the record before we find that the defendant’s
right successfully presentednotconfrontation was violated. He his

theory byjury showingof tobias the that Warner made a withdeal
government, were,the what the terms of the deal and Warnerthat

agreed degreedeal ato the to avoid trial on first murder and second
degree charges. Clearly,murder the defendant created a record

argue whyfrom hewhich was able to Warner was “orbiased
degree impartiality expectedotherwise lacked that of of a witness

Alaska, Therefore,at trial.” Davis v. 415 U.S. 318.at wesince find
violation,that there was no constitutional we must deal with the

argumentdefendant’s further that the trial court abused its
prohibited questioningdiscretion when it the defendant from

concerning penalty degree Tracey,Warner the for first murder. See
discretion,675 F.2d at 437. “Absent abuse of we will not overturn

ruling scopethe trial court’s the Isaacson,on of cross-examination.”
440,129 N.H. at 529 A.2d at 924.

limiting judgeBefore cross-examination a trial must
prejudicial proffered againsttestimonybalance the nature of the

probative Isaacson, 440,its value. 129 atN.H. 529 A.2d 924. Inat
present questioning concerning penaltycase,the Warner the for
degree probativefirst murder would have been of the benefit he

testifying. telling juryhand,received for On the other the what
charged degreesentence Warner faced when he was with first



526

jury possibleof the defendant’smurder would have informed the
jury notpunishment. it well that a shouldSince is established

penalty may werea receive if heconsider what defendant
713, 260,Beede, 715,convicted, v. 128 519 262State N.H. A.2d

testimony point prejudiced the(1986), on this could haveWarner’s
State.

judgetrial did abuse his discretionWe find that the not
competing itweighed factors determined thatwhen he these and

necessary the cross-examination ofwas to restrict defendant’s
jury twenty-three-year-oldInforming theWarner. the that

adverselyprison parolefaced in without could havedefendant life
“abilityjury’s dispassionately factsthe to consider theaffected

Larrabee,during 463, (Me.presented A.2d 466trial.” State v. 377
noted, long1977). previouslywe have “reference to incarcerationAs

716,Beede, atmake conviction more difficult.” 128 N.H.totend[s]
addition, bysought the519 A.2d at 262. In the information

necessary might havenot to illustrate Warnerdefendant was that
above,explained Warnerlied. we the defendant cross-examinedAs

extensively concerning plea agreement thethe of his withdetails
Furthermore, jury by the thatState. the was instructed court

murder,degreemanslaughter a ofis lesser-included offense second
which, degreeturn, murder.in is a offense of firstlesser-included
Therefore, jury manslaughter, athe was aware that which carries

thirty years stepsprison,inmaximum sentence of fifteen to is two
severity.degree in thisremoved from first murder terms of With

information, jury athe could have surmised that Warner avoided
testify defendant,by agreeing againstpenalty to themore serious

might preferentialand he have in order to obtainthat lied
important to it havefrom the State. It is note that wouldtreatment

permissiblebeen for the defendant to ask Warner whether he knew
chargedpenaltiesthat the in the countsthe for crimes dismissed

guiltyhigher pleading towere than the sentence he received for
13,Soto,manslaughter. v. Del F.2d 19See United States Toro 676

(1st 1982).Cir.
byThe and the thesecond final issue raised defendant concerns

given jury. arguesThe that the trialinstructions to the defendant
refusing give requestedcourt erred in to the instructiondefendant’s

jury nullification, given by courton and that the instruction the
option jury.improperly the nullification from theremoved

Jury nullification, by jury acquits aact which athe
facts,contraryifeven verdict to the law and thedefendant its is

200,Mayo,prerogative jury.is an historical of the State v. 125 N.H.
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203, 85, Weitzman, 83, 89,(1984); 121480 A.2d 87 State v. N.H.
However,3, “[j]ury(1981). right427 A.2d a7 nullification is neither

defendant, recognized by law,” Mayo,the nor a 125of defense N.H.
203, (citation Accordingly,omitted).at 480 A.2d at 87 defendanta

Cote,jurynot tois entitled a nullification State 129instruction. v.
358, 368, 775, Instead,(1987).N.H. 530 A.2d 780 it is within the

of trial “todiscretion the court determine whether or not the facts
particularaof case such an it haswarrant instruction when been

requested by 203,party.” Mayo,a 125 at atN.H. 480 A.2d 87.

case, juryIn this the trial court instructed the it shouldthat
guilty degreefind the defendant first murder ifof the State met

Wentworth, 832, 839, 858,its burden. State v.See 118 N.H. A.2d395
(1978). chargeThe effect “provide[d]863 of “should” in the the

equivalent juryof jurors]a nullification instruction that ‘even if [the
beyondfound provedthat Statethe a reasonable all thedoubt

charged, they acquitelements of the offense could still the
Surette, 531, 535, 823,defendant.’” State v. 130 N.H. 544 A.2d 825

Preston,(1988) (quoting 153, 160, 992,State v. 122 N.H. 442 A.2d
(1982)). Nothing specific996 in this case warranted a more

jury’s Therefore,instruction the prerogative.on nullification we
byfind no abuse of discretion the trial court.

argues specificThe partdefendant also that a theof trial
charge optioncourt’s jury.removed the thenullification from

However, objectdefense counsel failed to trialat and call the court’s
portion charge challenged.attention to the of its which is now Since

trial opportunity allegedthe court was not anafforded to correct an
instructions,in Johnson, 578, 587,error its v.State 130 N.H. 547

213,A.2d (1988), preserved,218 the properlyissue was not and we
will not it. Id.consider

Affirmed.
Souter, J., only;inconcurs result thethe others concurred.


