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Arnold, attorney general Beeson,John P. (Peter G. senior
attorney general,assistant orally),on the brief and for the State.

Abbott, appellate defenders,Joanne Green and W. Kirk assistant
brief,(Ms.of Concord on orally),Green the and Mr. Abbott for the

defendant.

Brock, defendant, Larry Elwell,TheC.J. was convicted after
jury Superior (Temple, negligent homicide,a trial in J.)the Court of

argues appealRSA He on630:3. that the trial court committed
by admittingreversible error into evidence test results from a blood

sample purpose diagnosistaken from him for the of and treatment.
follow,For reasons that we reverse and remand.
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1988,18, police John Caldwellevening April officersthe ofOn
16on Routepatrolin a car headed southPaul wereand Barnet
inthemThey approachingtruckpickupain Rochester. observed

high on asspeed, recorded radarat a rate ofthe northbound lane
lightsThey blue andsixty-one per activated theirmiles hour.

appearedtruck. The truckin order to follow thereversed direction
sight the vehicle as itaccelerating, the lost ofbe and officersto

As it outin the road. wenta curve and went over a riserounded
crossingview, the doublethe truckof Officer Caldwell observed

entering The officersyellow lane.line and the southbound
upon of an accidentpursuit and the scenecontinued their came

involving passenger vehicle.pickup truck athe and
fiance, drivingKent, accompanied by been theher hadDiane

approx-Atout of Rochester.passenger north on Route 16vehicle
signalher directionalimately p.m., Kent on left8:12 Ms. turned

Inbegan lane. the midsta across the southbound traveland turn
behind,truck,turn, Ms.pickup approaching from struckthe theof

door, the two vehiclesarea of the left front andKent’s vehicle in the
comingfiftytogether feet rest.approximately before totraveled

injuries as a result ofsubsequently died from sufferedMs. Kent
the collision.

pickupdefendant, of thewho was found behind the wheelThe
truck, by police he vehicle. On thewas the as exited theassisted

open can and a coolerpickupof the truck was an beerfloor
cans,containing ice, more beer two full and onewater and three

Despite cans, policeempty. presence beer the officers didthe of the
anybreath or observe behaviornot smell alcohol on the defendant’s

ability to drive beenthat would them to believe that his hadlead
by intoxicatingimpaired liquor.

headquarters, where waspoliceThe was taken to hedefendant
charges unspecified in releasedbooked on the record and at 9:26

initiative,p.m. his then went FrisbeeOn own he to Memorial
Hospital, soughtwhere he for dizziness and lacerations.treatment

request working emergencyphysician in theAt the of a who was
room, sample p.m.was from the ata blood taken defendant 10:20

yieldedThe blood was tested a alcohol content ofserum and blood
percent..14

voluntarilyfollowing day, employee hospitalThe an of the
inquirepolicethe whethercontacted to the defendant had been

driving Upon beingfor while thatarrested intoxicated. informed
not, employee policehe had the of the existence of thethe notified

sample provided byprocedureof the used theblood and details
hospital.
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April days police20, accident,On two after the the obtained a
remaining portionsearch warrant to seize the of the defendant’s

sample. sample laboratoryblood The was taken to the State where
yieldedthe whole bloodwas tested. The test a blood alcohol content

percent, hospital’s analysisof .12 a result consistent with the of the
percent greaterblood Aserum. blood alcohol content of .10 or is

prima evidence that a driver of a motor vehicle is under thefacie
intoxicating liquor. (1982)(currentinfluence of RSA 265:89 version

Supp. 1988).at
May separate19, 1988,On the defendant was indicted under two

subparagraphs negligent statute,of the homicide RSA 630:3. The
brought 1(a), alleged negligentindictment, 630:3,first under RSA

driving speedhomicide as a result of his “at a that was not
prudent by crossing yellowreasonable and ... and the line.” The

brought alleged1(b), negligentsecond, 630:3,under RSA homicide
consequence being intoxicating“as a of his under the influence of

liquor driving.” attemptwhile The defendant did not to sever the
charges quashor to either of the alternative indictments.

suppresstrial,Prior to the defendant moved to the results of the
sample by hospital.tests conducted on the blood drawn the He

physician-contended, alia,inter that he was entitled to assert the
patient privilege Hampshireas found in New Rule of Evidence 503

hearing suppress,and in RSA 329:26.After a on the motion to the
rulingmotion,trial court denied the that:

drawing statutory/“Whether the of blood falls within the
evidentiary privilege questionable; balancingis in the
public againstinterest in this criminal case the defendant’s

havinginterest in his confidential communication/relation-
ship protected marginal yieldfrom disclosure is and must

justice.”sensible,in favor of the efficient administration of
objection,trial,At over the defendant’s the State introduced

regarding sampleevidence the defendant,blood taken from the
including performed by hospital bythe results of the tests the and

laboratory. played importantthe State The test results also an role
testimony expert byin the witness,of an State,called the who

testified that the defendant’s blood alcohol content could have been
percentno less than .12 at the time of the accident.

guiltyThe defendant was found on both indictments. He was
yearssentenced to three and one-half to seven at the PrisonState

alleging speed crossingon the indictment unreasonable theand
yellow sentencingline. The State did not seek on the indictment
alleging driving while intoxicated.
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incourt erredappeal the trialargues thatonThe defendant
alcoholtests forthe bloodresults ofadmitting theinto evidence

testtestimony. the bloodHe contends thatrelatedcontent and the
thewithinit cameexcluded becausebeenshould haveevidence

503, physician-evidentiary, Ev.329:26, N.H. R.statutory, andRSA
privilege.patient

by theprotectednotargues tests arethat the bloodStateThe
they not confidentialareprivilege becausephysician-patient

further, hospitalif testeven theargues, thatItcommunications.
by independentby privilege,' the test conductedthewas covered

argues ifalso thatlaboratory The Statepersonnel was not.State
compellingyieldexists, because ofshouldprivilege itasuch
placed histhe defendantcountervailing and becauseconsiderations

Finally,guilty. the Stateby pleading notinphysical condition issue
sample evidence wasthe bloodif admission ofeven theasserts that

thereversal oferroneous, does not meritharmless error andit was
ruling.trial court’s

majorityby noting of casesanalysis that thebeginWe our
regard physician-by to thethis Court withpreviously decided

Lewis,litigation. Nelson v. 130Seepatient privilege involved civil
379,M.,106, In re Kathleen 126 N.H.(1987);N.H. 534 A.2d 720

412,Kupchun, A.2d 1325v. 117 N.H. 373(1985); State493 A.2d 472
However, 1988) provides no indication(Supp.(1977). RSA 329:26

distinguishablelegislature privilege to bethe intended thethat
Therefore, applywill thematters. wecivil and criminalbetween

character,cases, despite to theprecedents priorin their civilfound
parties’ claims.

law.physician-patient privilege did not exist at commonThe
416, It was createdKupchun, at 373 A.2d at 1327.State v. 117 N.H.

1969, 386,1969,by statutory in Laws ch.in enactmentour State
evidence, R. Ev.incorporated the rules of N.H.and has been into

fullyencourage patientsprivilege to to disclose503. The is intended
receiving completepurpose medicalinformation for the of

415,Kupchun, A.2d at 1327.v. 117 N.H. at 373treatment. State
confidentialityprotects of relations and communicationsIt the

patient.physician Id.between and

construed,strictly In reStatutory privileges should be
according382, 385, 169,H., (1979),402 A.2d 171Brenda 119 N.H.
Hart,usage language, v. 130approved of Stateto the common and

859,325, 326, (1988); 21:2. TheA.2d 859 RSA statuteN.H. 540
(Supp. 1988),creating privilege,physician-patientthe RSA 329:26

pertinent part:states in
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“The relations and communications between aconfidential
physician surgeon provisionsor licensed under of this
chapter patient placedand his are on the same basis as

provided by attorney client, and,those law between and
except provided by physicianlaw,as otherwise no such or
surgeon required privilegedshall be to disclose such
communications. relations and communica-Confidential

patient any person workingtions between a and under the
supervision physician surgeon customaryof a or that are

necessary diagnosis privilegedand for and treatment are
thoughto the same extent as those relations or commu-

supervising physiciannications were with such or sur-
geon.”

(Emphasis added.) interpreting plain meaning statute,In the of this
Sup’t YDC, 53,see 55,Theresa S. v. 592,126 N.H. 489 A.2d 593of

(1985), privilege beyondwe find that the boundaries of the extend
encompasscommunications and the “confidential relations” which

physician patient. Althoughexist between and these boundaries are
specified, places privilegenot the statute the on the same basis as

by attorneythat which Therefore,exists law between and client.
legal protections attorney-clienta review of the afforded relations

provides guidance determining physician-in the limits of the
patient privilege.

We have held that the communications and relations
attorney protected bybetween and client are from disclosure what

attorney-client privilege,was known at common law as the Riddle
Spring Realty State, 271, 273, 751,Co. v. 107 N.H. 220 A.2d 754

by(1966), attorney product doctrine,and the 274,work id. at 220
attorney-client privilege, anyA.2d at 755. Under the communica­

obtaining legaltions made in inconfidence the course of advice
professional legal protectedfrom a advisor are from disclosure. Id.

any273,at information,220 A.2d at 755. This includes such as
reports appraisals, produced requestor in confidence at the of the
attorney. product274,Id. at 220 A.2d at 755. The work doctrine

beyondextends communications and shields from disclosure the
attorney’sresults of an activities conducted with a view toward

litigation. product, lawyer’sId. To be considered work the work
normally performed by attorneysmust be that which is and anbe

step procurementessential in the of data. Id.
interpreting physician-patient privilegeIn statute,the we

privilege correspondhold that the limits on the into those found
attorney-client counterpart.its Communications between a
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physician patient privileged. information,This includesand a are
generated by physicianreports results, asuch medical or testas

relationship patient.consequence with hisas a of the confidential
by physician,performedaddition,In the or atthe results of work

procuringdirection, in informationhis which are essential
statutorynecessary diagnosisfor treatment or also fall within the

privilege protectedand are from disclosure.

producedWe at theconclude that the blood test results
hospital physician subject physician-­direction of the are to the

patient privilege. physical sample,addition,In the blood which was
by hospital attending physician,taken staff direction of theat the

protectedis from itdisclosure because was the result of a routine
procedure obtaining necessaryessential in information for
diagnosis acquired byTherefore,and treatment. information the

analysis sample, thoughState from of the blood even the test was
performed by physician, subjectnot the defendant’s is also to the

privilege.

physician-patient privilegeWe have held thethat is not
yieldabsolute and will when the disclosure of information is

(whereLewis, 109,essential. Nelson v. 130 N.H. at 534 A.2d at 722
plaintiff put malpracticea her medical incondition at issue a civil

suit); Kupchun, 415-16,State v. 117 N.H. at A.2d at373 1327-28
(where hospitaltreatment records of the State were introduced at

hearing). largelya defendant’s recommitment This is based on the
purpose privilegefact that the of the is not to exclude relevant
simply requireevidence, but to facilitate activities which confi­

M., 382,dence. In re Kathleen 126 N.H. at 493 A.2d at 475. This
attorney-client privilege, yieldis consistent with the which will also

compelling privilegedwhen there is a need for otherwise informa­
Dahar, 758, 764, 121,tion. McGranahan v. 119 N.H. 408 A.2d 125

(1979). qualification objectives providingThis theserves dual of
protecting confidentialityessential information while the of the

relationship. Lewis, 112,Nelson v. at130 N.H. 534 A.2d at 723.
soughtessential,To be the information must be unavailable

M., 385,from other In re Kathleensources. See 126 N.H. at 493
prevents party depriving adversaryA.2d at 476. This a from his

by exercising privilege.of relevant information the See Nelson v.
Lewis, 110,130 N.H. at 534 A.2d at 722. This rule avoids undue
prejudice may application privilege.which result from the of the

policeIt is true that at the time the learned of the defendant’s
sample, theyblood had no alternative source of information

regarding his blood alcohol content at the time of the accident.



606

they previously adequate opportunityHowever, tohad had
They hadwhether the defendant was intoxicated.determine

driving, scene,viewed the accident andobserved his behavior while
They spentpickupopen in truck. had overfound the beer cans the

defendant and had been able to smell his breathan hour with the
signsfor of intoxication.and to watch

testingpolice were well aware that forThe trained officers
periodwithin a limited ofin the blood must be conductedalcohol

probable existed,If causein order to obtain reliable evidence.time
drivingthey under thehave arrested the defendant forcould

(Supp. 1988), subjectedinfluence, him to theandRSA 265:82
(Supp. 1988).provisions implied statute,consent RSA 265:84of the

requestingthey heInstead, him without thatelected to release
onlyIt wasof his blood alcohol content.submit to a measurement

samplepolice of the existence of the bloodafter the were informed
they sought physicalby employeehospital to obtain evidencea that

intoxication.of the defendant’s
privilege preventsphysician-patient useWe hold that the

sample. Thethe obtained from the defendant’s bloodof evidence
acquire when it had anto the informationState declined

unduly byprejudicedopportunity not theto do so and is therefore
privilege. evidence,The test asassertion of the blooddefendant’s

mayargues, essential in order for the State to obtainthe State be
satisfyconviction, init not the definition of “essential”a but does

abrogating physician-patient privilege. In rethe context of the See
386,M., A.2d atKathleen 126 N.H. at 493 477.

maycircumstances, the result be different. ForotherUnder
seriouslyexample, injured in an accident andwhere a defendant is

may acquiredirectly hospital, police tois taken to the the be unable
readings producedsample other than those as a result ofblood

diagnosis police have anand treatment. Where the do not
physician-patientopportunity evidence,to obtain essential the

may yield.privilege
drivingargues the effective enforcement of drunkThe State that

countervailingcompelling toconsideration sufficientlaws is a
acknowledgeprivilege. Although thatweoverride the defendant’s

Goding,driving deplorable act, v.intoxicated is a see Statewhile
(1985) (quoting 1981,52, 579,50, LawsN.H. 489 A.2d 580-81126

involving543:5), proceedingsthat thiswe find no evidence
particular exempted physician-theoffense are intended to be from

privilege. legislature providedpatient in forThe has the statute
drivingspecific privilege, proceedingsexceptions andto the for

among (Supp. 1988).them. RSA 329:26while intoxicated are not
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bytheorythe State’s thatWe also do not subscribe to
physician-patientguilty waived hispleading not the defendant

that, litigant placesa herprivilege. This court has held where
maydispute, privilege waivedat issue in a the bemedical condition

necessary provide opposing partyto the with essentialto the extent
111-12,Lewis,v. at 534 A.2d at 723.information. Nelson 130 N.H.

putA medical condition at issuecriminal defendant does not his
bysimply proclaiming his innocence. To hold otherwise would allow

simply byphysician-patient privilegeto defeat thethe State
legislatureaccusing defendant of a crime. We do not believe thea

that result.intended
Finally, sampleif evidencethe State asserts that even the blood

error andprivileged, its admission into evidence was harmlesswas
justify judgment. The State’snot reversal of the trial courtdoes

guiltyupon the fact that the defendant was foundcontention rests
indictments,each of the two alternative but that he wasunder

yellowspeedon the unreasonable and line conviction andsentenced
negligent drivingthe conviction for homicide as a result ofnot on

while intoxicated.

samplerule that the introduction of the bloodTo erroneous
harmless, beyondwas we able to find a reasonableevidence must be

doubt that the inadmissible evidence did not affect the verdict.
497,Ruelke, 692, 694, (1976).v. 116 N.H. A.2d 498 TheState 366

fact that there was evidence to findsufficient other the defendant
guilty dispositive.is not Id.

upon reading record, say,Based our of the we cannot as
law, samplea matter of that the introduction of the blood evidence

proofdid not affect the verdict. The fact that of intoxication was
requirednot for conviction under one of the indictments does not

jury’smean that the decision on that wasindictment not influenced
by Therefore,the results of the blood alcohol tests. we conclude that

subject physician-patientadmission of theerroneous evidence to the
privilege was not harmless.

Reversed and remanded.

All concurred.


