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Nye(JuliaMulligan P.A.,McKean, of M.and LaconiaMattson
orally), plaintiff.for thethe brief andon

(PeterCrisp, Jr., Associates,ofP. and BerlinLaw JackOfficesof
Crisp, orally),Jr.,brief, theP. foron and JackF. Kuntz the

defendant.

Brock, marital is whether anC.J. The in this matterissue
agreement rightsantenuptial purporting post-divorce offixto the

plaintiff-husband appealsparties Theis and enforceable.the valid
byportions Superiorcertain of a decree of divorce entered thefrom

J.){Smith, which distributed marital assets and awardedCourt
agreementalimony antenuptialin with the terms of anaccordance

by marriage.parties prior We affirm.the to theirexecuted
plaintiff presents first,for review: did theThe three issues our

admitting considering parolin evidencetrial court err and
contradicting antenuptialexpress paragraph of thethe terms of 7L

refusingagreement; second, did the trial court err in to enforce
agreementparagraph antenuptial as rendered7L of the insofar it

agreement marriageif down to anthe null and void the broke due
relationship; third, inthe trial court errextramarital and did

accordingenforcing paragraph agreement explicitto7C of the its
the hadterms when the financial circumstances of husband

bychanged of thethe time divorce.
English subject plaintiffthe aThe defendant-wife is an and

Hampshire. parties in 1982 while theresident of New The met
vacationingplaintiff England. time,was in At thethat defendant
sixteen-year-old daughter England,Saltdean,lived with her in and

jobs. managedheld two She a stand at Gatwickrefreshment
regularAirport, London,southInternational of and did freelance

promotion promotion agencies.work for several
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plaintiff proposed marriageThe to the defendant in November
agreedaccepted. parties they1983,of sheand The that once were

jobs Englandmarried, the would indefendant leave her home and
Hampshire. plaintifflater,toand move New Some time the first

antenuptial agreement, informingraised the issue of an the
marrythatdefendant he would not her without Whenone. asked

opposed antenuptial agreement,if she was to the idea of an the
mercenary,“distasteful,defendant stated that she found the idea

extremely plaintiff uponand cold.” When the insisted such an
agreement, disagreement partiesa arose between the which

wedding plans.inresulted ofcancellation the
Eventually, agreementantenuptial dropped,the anidea of was

parties again plaintiffand the determined once to be married. The
antenuptial agreementdid not renew his to enter anefforts until

days prior weddingthree to the This timedate. the defendant
acquiesced, byagreement signed partiesand an was the on October

day they2, 1984, the were wed.
marriage, they Hampshire.Portsmouth,After the resided in New

plaintiff employed pilot Airlines,The was as a for American and
awayfrequently parties managedhome,was from but the to take

lengthy together, travelling Belgium, Norway,several vacations to
Hong Kong, According defendant, however,and Thailand. to the

plaintiff generally good companion trips;the was not a on these
moodyrather, he was uncommunicative and and todrank excess

manyon occasions.
parties Cayman1985,In December of the travelled to the Islands

purpose spendingfor the of Christmas with the defendant’s son. The
prepared family guests,defendant a Christmas dinner for the and

evening, midway through plaintiffmeal,but on Christmas the the
stating going changetable,left the that he was to his clothes. To

plaintiffastonishment,the defendant’s the did returnnot that
night, notifyafter,everor heand failed to her of his whereabouts.

JanuaryShe received no communication from him until of 1986
againcard,when he cancelled her “VISA” and she himdid not see

until datethe of the trial in this matter.
plaintiff’s divorce, 1986,10,The libel for filed on October did not

antenuptial agreementdisclose the theexistence of and was based
groundson the of irreconcilable Whendifferences. the defendant’s

antenuptial agreement, plaintiffanswer asserted the the moved to
agreement, claiming consideration,rescind the that it lacked was

by proceeded uponfraud,obtained and was Heunconscionable. that
theory pretrial discovery period.for the entire
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day however,trial, tohe withdrew the motionOn the set for
contingencyonlyalleged the occurrence of therescind and

nullifyby agreementcontemplated terms;itsthat couldthe
specifically, for anotherhe claimed to have left the defendant

plaintiff woman named “Talk”that he met awoman. The testified
immediatelyvacationing August 1986,Thailand in andin ofwhile

livingwas with theHe that hein love with her. announcedfell
marry was finalized.to her once his divorcewoman and intended

marriage his newfoundof his toHe attributed the breakdown
hopedcontendingrelationship, withhad for a reconciliationthat he

presentup his love.the time that he metthe defendant until
validity antenuptialplaintiff of theconceded theThe thus

paragraphsoughtagreement, which,7L, readto invokebut
entirelyagreementliterally, if leftthe heallow him to avoidwould

parties’Paragraph 7L thewoman. ofhis wife for another
antenuptial agreement provides as follows:

Beryl Rich for another“If F. leavesJames MacFarlane
Beryl petitionapart Rich, a forfrom andwoman and lives

by partylegal separation [filed]for is eitheror libel divorce
hereby agreepartiestherefrom, thata the thisas result

agreement void, allnull and thatshall become andentire
alimony, propertysupport divisionrelative to andmatters

legalby presiding over theshall determined the courtbe
proceedings.”separation or divorce

sought provetrial, constructionto that a literalAt the defendant
give parties’paragraph intentions,not effect the7L would toof

reading permitcircumstances, such a would thebecause under the
Accordingby wrongdoing.profitplaintiff his own to theto

agreementparagraphdefendant, in7L was into theinserted
philanderingresponse husband;over the of her firstto her concern

antenuptialprotectionessence,in thanshe wanted more the
againstagreement an husband. Shewould afford unfaithful

objections parol rule,testified, that thebased on the evidenceover
purpose paragraph permit7L was her to the contractof to “void

more” in her husband ran offand ask the court for the event that
with woman.another

attorney antenuptial agreementThe who the also testifieddrafted
addingeffect, a the duration ofto this that court would consider

marriage making support propertythe in an award andof
marriageNoting long-termindistribution. that a the defendant

likely ifwould benefit a court determined the financial incidents
parties’ attorney explaineddivorce,the theof that the reverse

marriage, makingcourt,would be in a if in itstrue short-term a
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weightaward, attached substantial theto limited duration of the
marriage. attorney objectionstestified,The thus over based on the
parol rule,evidence that under the of thecircumstances case at

certainlyhand, the benefit of a court’s determination would most
plaintiff, parties expectedinure to the which was not the result the

byaccomplish agreement.paragraphto 7L of their
Following days testimony, grantedseveral of the trial court the

parties grounda divorce on the of irreconcilable differences and
plaintiff alimony paymentsordered the to make the called for

antenuptial agreement. paragraphunder the courtThe found that
unambiguous face,7L is clear and on its but torefused enforce it

ruling provision againstblanche,carte instead that asthe is void
public policy permits plaintiffto the thatextent it the to use his

escape obligations. appealown marital tomisconduct his This
followed.

plaintiff’s assignmentThe first of error is that the trial court
improperly parties’admitted extrinsic evidence therelative to
understanding theyparagraph object7L,of theand intended
thereby, parol Pointingin violation theof evidence rule. to the

finding provision unambiguous face,court’s that the is itson the
plaintiff plain meaning givenasks us to rule that its must be effect.

antenuptial agreements governed byState,In this are the
apply contracts,same rules of construction as to other and

accordingly, proper interpretation agreementantenuptialthe anof
speaks parties theyis one that to the intention of the theat time

Corporation,enter 119,the contract. See v.Griswold Heat 108 N.H.
(1967). agreement123, 183, Thus,A.2d229 186 where an is

ambiguous, susceptible interpretations,and to different a court
may interpretation parties’forsearch the which best reflects the

Thomas, 598, 602, 115,intention. Thiem v. 119 N.H. A.2d406 118
(1979). parties antenuptial agreementBut, where the to an do not

ambiguity,intent,leave uncertain their mutual there is no and no
paragraph perfectlyHere,occasion clear;for construction. 7L is

uncertainty person parties’there is no as to what a thereasonable in
position by plain meaningterms,would have meant its and its

by parol conclude, must,cannot be contradicted Weevidence. as we
admitting concerning parties’that the court erred in theevidence

understandings paragraphofantecedent 7L.
question, rulingthen,The next is whether the trial court’s

predicated upon improperly parolwas evidence,the admitted so
rulingthat a different ifwould have theensued evidence had been

begin analysis byWeexcluded. our of this issue a review of the
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First, courtfindings, in decree. theas set forth itstrial court’s
7L, plainlyby plaintiff, “flies soparagraph as read thefound that

required tois notin sense that the defendantthe face of common
7L,Second, paragraphmeaning.” thatdispute the court ruledits

against public policy.” Theby plaintiff, “void asthe isas read
findings is that thelogical can be drawn from theseinference that

weight, any, parolif evidencelittle to thecourt accorded
introduced, finding repugnant public policy, and voidtothe clause

short, need to lookgrounds In the trial court did noton those alone.
beyond plain meaning paragraph it found thethe of 7L because

Consequently, plaintiff was notprovision on face. thevoid its
evidence,by parol theprejudiced of and the effect ofthe admission

trial court’s error was harmless.
ruling uponHaving determined that the trial court rested its

public policy, paragraph 7L iswe must next consider whether
Divorce, historically, remedygrounds. was aunenforceable on those

only However,wrong, spouse. withfor a available to an innocent
divorce,grounds faultthe advent of irremediable breakdown for

necessary proceeding. C.ceased to be the focus of a dissolution
FamilyHampshireDouglas, Practice, 165,Law at3 New 147§

460:2-a, authorizing antenuptial agreements,(1982). is furtherRSA
may divorce,legislative recognition parties a andthat obtain

divorce,regarding the financial incidents of withoutcontract
regard spouse.to the relative moral rectitude of either

summarize, ordinarycouplesTo RSA 460:2-a allows to alter the
destinies,legal divorce,incidents of and determine their own

however,regard Curiously,without to fault. the contract of the
Instead,parties here does not eliminate fault as a consideration.

byparagraph explicitly anticipates possibility7L the of fault
extinguishing parties’ agreementpromisesthe mutual ifunder the

disregards marriagethe husband his vows and leaves his wife for
event,In paragraph partiesanother woman. that the7L relieves

agreement, leavingfrom their it to a court to determine matters
alimony support.such as and

Initially, yetwe note that our cases have not set the standards
by validity antenuptial agreementsof which thefairness of should

proceed, accordingly,Webe determined. to address this threshold
uniformly agree agreementsantenuptialissue. Courts that are

subject ordinary However,principlesto of contract law. the State
special subject antenuptialhas a ininterest the matter of

result,agreements, and as a courts tend to scrutinize these
agreements closely ordinarymore than commercial contracts. See

Younger,generally Perspectives Antenuptial Agreements,on 40
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Rutgers (1988). Typically, uphold1059, courtsL. Rev. 1061-65
agreements (1)antenuptial are met:if three standards of fairness

throughagreement mistake,fraud, orwas not obtained duressthe
through misrepresentation fact;of a materialor nondisclosureor

agreement (3)(2) unconscionable; the facts andthe is not
agreementchanged was executedcircumstances have not since the

agreement e.g.,See, Brooks v.so as to make the unenforceable.
1987);(Alaska DeLorean,Brooks, 1044, v.DeLorean733 P.2d 1049

(1986);Super. 432,436-38, 1257,A.2d 1259-60 Scherer211 N.J. 511
(1982).Scherer, 635, 641, 662,v. 249 Ga. 292 S.E.2d 666

agree­though antenuptialThus, even RSA 460:2-a invests
validity, presump­presumptionwith a of we hold that thisments
party seekingif the invalidation of thetion can be rebutted

agreement proves that one or more of the above enumerated
us,have not been met. In the case before westandards of fairness

enforceabilityinquiry regarding parties’the of themake no
challengesagreement criterion, theunder the first because neither

agreement ground procedural Instead,on the of unfairness. our
agreement,inquiry focuses on the substantive fairness of the and

conscionability.questionaddresses the of
conscionability agreements,determining antenuptialIn ofthe

justifies judicialnaturally orcourts differ as to what rescission
jurisdictions, agreements conferringcancellation. In some a

advantage upon irrespectivedissolution,substantial economic of
byencourage profiteeringfault, divorce,are said and are deemedto

against policy.public Gross,v.unconscionableand void as See Gross
McHugh(1984);99, 105, 500,11 v.Ohio St. 3d 464 N.E.2d 506

McHugh, (Conn. 1980).8, 12 Some find that when436 A.2d courts
spouse rights alimony resultingsupport,a surrenders all to and the

contrary public policy tendingforfeiture is unconscionableand to as
separation Eule, 24to facilitate or induce and divorce. See Eule v.

App. Following(1974).83, 88, 506,Ill. 3d 320 N.E.2d 510 this
reasoning, encouragedspouseother courts that if onefind is to

by provisions agreement,antenuptialdivorce the financial in an the
spouse is, extent, Norris,other to a similar deterred. See Norris v.

(Iowa 1970). jurisdictions,368, In174 N.W.2d 370-71 those
provisions spousethe concern willforfeiture raise that a be forced

constituting groundsmisconductto endure marital fault for
harboringspouse,divorce; i.e., an innocent uncertain­well-founded
husband,ties as to the faithfulness of her will be reluctant to take

legal proceedingaaction if commencement of dissolution would
jurisdictionsdeprive support. Id.her of all means of Still other

upon right competent parties contract,refuse to intrude the of to
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bargainparties in cir-hold the to their the absenceof untowardand
259,Johnson, 444 N.W.2d 266-67cumstances. SeeMcKee-Johnsonv.

(Minn. 1989);Herget Herget, App. 268, 382,276,v. 550 A.2d77 Md.
(1988); (W. 1985).Gant, 106,385-86 Gant v. 329 S.E.2d 116 Va.

agreementTurning antenuptial hand, we find noto the at
paragraphof would causeindication that literal enforcement 7L

right support,partyeither to forfeit the to or endure a similar
contrary, abrogatehardship. paragraph operatesTo the 7L to the

agreement entirely, entitling partiesthe to a court’s determination
propertyof distribution and maintenance if the husband abandons
marriage relationship. althoughThus,his for a new the trial court

paragraph public policy,incondemned 7L the name of the clause
parties’in effect causes the financial incidents of the divorce to be

precisely according public policy State,determined to the of this
by statutory governingas set forth the law marital dissolution.

Although public adultery,policy uponit is true that frowns it is
public policydifficult to see how is offended under these circum-

Indeed,stances. the invocation of a court’s discretion could result
penalty spouse,in a substantial financial to ifthe errant divorce

predicated grounds.is on fault
Accordingly, agree rulingwe do not with the trial court’s

plaintiff advantage paragraph [7L].”that “the cannot take of The
parties agree part plaintiffdid not that fault on the of the would

paragraph option,vitiate the terms of at the7L defendant’s and
may judgmentthe court not substitute its to reach this result even

appears imprudentcontract, written,if the as to be an one. We
conscionability byparagraphtherefore conclude our review of 7L

upholding validity.its

Having validity paragraph 7L,determined the of we next
plaintiffconsider whether the is entitled to invoke the clause and

agreement. deciding issue,avoid the In this we turn first to the trial
findingscourt’s of fact. The trial court found that no credible

produced by plaintiff supportwasevidence the which could a
finding hethat left his wife for reasons other than irreconcilable

findings point plaintiffdifferences. The court’s out that the did not
eight disappeared,love,“Talk,”meet his new until months after he

explanation, night. belaboringwithout on Christmas Without the
agreeissue, we that on the record before us there is no evidence

plaintiff’s relationshipthat the new caused the breakdown of his
marriage. Accordingly, plaintiffthe was not entitled to invoke
paragraph refusing7L, and the trial incourt was correct to void

antenuptial agreement.the
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inthat the trial court erredplaintiffs contention isThe third
agreement. Arguing thatstrictly enforcing antenuptialthe

contract, thechanged inceptionthe of thesincecircumstances have
of its terms would workplaintiff suggests literal constructionthat

plaintiffwarranting Specifically, the asksinjustice modification.an
earlycompelled take an retirementhe was tothe court to find that

him disabled.worsening which has leftto a medical conditiondue
agreement,antenuptialparagraph of theHe seeks to invoke 7C

supportto reduce theoperates certain circumstanceswhich under
provisions the contract.payments promised in other of

however, ofConveniently, the fact that the reductionhe overlooks
by subject explicitparagraph is to anpayments contemplated 7C

receiving disability payments fromprecedent: he must becondition
non-receiptNotwithstanding plaintiffs of suchemployer. thehis

early justifiesretirement alone reliefbenefits, he that hiscontends
obligationssupport under the contract.from the

antenuptialessence, then, us to review theplaintiffIn the asks
by of fairness set forthagreement applying the third standard

above, agreement if circumstances are soanwhich invalidates
thechanged enforcement would shocksince its execution that

ensuring predictability of wealththe court. Becauseconscience of
agreement,object antenuptial wetypically the of andistribution is

inquiry interestretrospective and thenote the tension between this
controlling affairs. Weparties in their own financialof the

hindsightmoreover, many apply inrecognize, courts refuse tothat
partiesvalidity agreement, insist thatdetermining of an andthe

v.bargain struck. Simeonewith if it was fair when Seelive their
Simeone, 219, 1988); Herget Herget,v.(Pa. Super. 77551 A.2d 223

However,275-76, theApp. at when statusMd. at 550 A.2d 385-86.
dramaticallychange as a result of divorce thatspouseof a would so

agreement spousein theantenuptial would resultenforcement of an
charge, inbecoming public we believe that the State’s interesta

mitigating hardshipprotecting spouse, and thethe welfare of the
divorce,by judicial of the contract.compels reformationoccasioned

Newman, 728, 1982);(Colo. Gross v.Newman v. 653 P.2d 735See
Gross, 99, 109, 500, (1984); Lewis11 St. 464 N.E.2d 509Ohio 3d

Lewis, 1362, (Hawaii 1988).v. P.2d 1367748

which, reasons,Thus, policyjoin publicforwe those courts
mayrecognize agreement once fair and reasonable becomethat an

applicationby that its to aso one-sided the time of dissolution
Id.; v.spouse see also McKee-Johnsonwould be unconscionable.

Company,Johnson, 259, 1989); Perry v.(Minn.444 N.W.2d 266 cf.
885, acknowledge451, 453, (1955).114 887 While we99 N.H. A.2d
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right parties perceivedthe interests,of to incontract their own best
right subject rightabsolute,we hold that this is not is tobut the

mitigate hardship.of the court to the effect of unforeseen economic
provisions antenuptial agreement mayWe conclude that in an lose

validity by changed beyondtheir reason of circumstances so far the
contemplation parties theyof the at the time entered the contract

hardship.that its enforcement would work an unconscionable
agree court, however,We with the trial that no such

hardship exists in the case at hand. The trial court found that the
plaintiffs problems contracting,health were foreseen at the time of

parties explicitly providedas the for them in the written
agreement. Additionally, despite pleasthe court found that his of
poverty, plaintiff gainthe stands to a retirement settlement of
approximately light$450,000when his divorce is Infinalized. of

by court,the facts found the trial and our own review of the record
provisions supportcase,in this we hold that the for and mainte­

disputed bynance the husband are not unconscionable as a matter
of law. We therefore affirm the trial court’s decision.

Affirmed.

All concurred.

Hillsborough
No. 89-129

HampshireThe State of New

v.

Alicia Dandurant

29,December 1989


