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attorney general (Tina Schneider,Arnold,P. assistantJohn
attorney general, orally),on the brief and for the State.

byDuggan, appellate defender, Concord,E. of briefJames chief
orally,and for the defendant.

allegedBatchelder, aJ. This is welfare fraud case based on
1989),1(a) (Supp. provides167:17-b, which thatviolations of RSA

person [b]y intentionally“[n]o shall ... means of an false
bymisrepresentation impersonationstatement or or or

attempt obtain,other fraudulent act or obtain or todevice
anyany person obtainingor aid or abet in assistance or

paymentbenefit or under RSA 161 or RSA 167 to which
entitled____”he is not

by jury Superior (Cann,The indefendant was convicted a Court
J.) upon appealsfour indictments statuteunder the and his

upon grounds: (1)conviction to this court three trial court error in
permitting and, alternative,inamendment to the indictments the

dismissing granting (2)mistrial;infailure not or athem trial court
ruling privilege againsterror in that a nothad waived herwitness

(3) failing grantself-incrimination; and intrial court error to a
investigatormistrial where a welfare who was a State witness
duringvolunteered information cross-examination that was

inaccurate and otherwise inadmissible. We affirm.
The defendant,thrust of the State’s case is that inthe violation

1(a),167:17-b,of RSA obtained financial assistance in the months
May, July August,March,of and 1984. The funds received were

previous e.g.,month;for assistance for the inthe check received
February,March was for and so on. In order to have received the

departmentobtained,check he the defendant filed with the welfare
reporting daystatements, so-called, on or before the tenth of the

following reporting period. reportingmonth the On the statements
question,in defendant stated that he had no income. It would seem

enoughsimple chargedto have been for the State to have that the
particular reportingdefendant on a statement indicated that he had

reporting period February throughreceived no incomefor the of 1
February 28, instance,for when in fact he had received incomeand
by publicmeans of such false statements obtained inassistance

1(a). apparent167:17-b,violation of RSA For notreasons arethat
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thirty-seven trial,from the volumes of the of thisrecord six-week
however, the in anState the first instance obtained indictment as
follows:

Hamp-Concord,“that JOHN ALDEN SETTLE of New
County February throughshire in the of Merrimack 1st.

February yearin28th. the of our Lord one thousand nine
eighty-fourhundred and ... did ... make intentional false

statements to the N.H. Division of Human whichServices
eligibility assistance, [he]would affect his for in that ...

stated he inhad no income when fact he received income
self-employed legalaas researcher. . . .”

languagepreciseIt should be that thenoted of the first
indictment refers to “intentional false statements” whereas in the
remaining three indictments for the later months the reference is

readilyto It“intentional false statement.” is not understandable
why grand jury plural singular.the theshifted from to the The
change, important appeal.however, is not to this

separateThe defendant was thus indicted for four class B
languagefelonies.The awkward of the indictment was called to the

day pre-trial hearings,attention of the court on the tenth of when
arguedcounsel for the defendant in dismisseffect moved to and

to the court:
really doing going today“So what we trialare is to on

they just prove. Iindictments that can’t And think the
myought not,ICourt to know that before we start. did in

my questioning Cathydiscussions or in of Battistelli
yesterday say rightwould to her: ‘You tell me——I

February youreferring indictment, tellto the me what the
alleged pointis, itfalse statement out to me.’ And she

monthlypoint report inwould out the filed March.
guess argument is,I that we have what is theSo the basic

receivinggravamen particularreal of this offense?It’s not
receiving April,the income inthe income—it’s not for

gravamen; making reportinstance, the it’s thethat is false
May, saying April.I have income inin didn’t It’s the false

in is thisstatement that and of itself the real meat of
they alleging in thatAnd are their indictmentsindictment.

given month, instance,there-is a false statement in a for
April. relyingBut a false statement made ininstead of on

they May,April, rely made inwant to on a false statement
monthly report.the
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you know, that hascase, the Stateit’sif theAnd that’s
system;monthly reporting thatit’s the Statethisselected

monthlythey’vealong mean, had thosehas known all —I
easilyalong. Theyrightreports havecouldin file alltheir

false statementsaid, an intentional‘Mr. Settle madehave
regardMay to his incomeinthat was falseon 4th of 1984
getApril in Junehim benefitsthat caused tofrom of ‘84

theyThey that, didn’t.have said butof ‘84.’ could
get froman indicationI want the Court to do is toSo what

they goingexactly toarethe State as to what statement
rely prove if that statementthese months. Andon to each of

specificperiod, indict-of theis outside of the indictment
saysAprilperiod; if, fact, whichin on the indictmentment

April April if, ina false1 he madefrom to 30 statement—
relythey’re goingfact, on a false statement that wasto
May, just goingsupposedly Ithen can’t seemade in

point.”at thison these casesforward
styled bymotion, the trial court as defendant’sThe which was

by ruling; however,limine, inwritten anin was denied itsmotion
jurymaneuver, the State filed bills ofafterunsolicited selection

respectparticulars four indictments. Thewith to each of the
explainedprosecutor court,them, to “avoid whatfiled as he to the
uncertainty specificity of theMr. was an as to theSettle indicates

openingalleged.” itsThe State then madeindictments and the dates
jury.statement to the

duringopening whichproa se statementThe defendant made
jury:he told the

I an“The evidence will not show that made intentional
February throughanyone 1stfalse statement to on

February Iwill not show that made an28th of 1984. It
throughApril April1st 30thintentional false statement on

I an falseof 1984. It will not show that made intentional
through 1984, norstatement from June 1st June 30th to

JulyJuly through 31st.I a 1stthat made false statement on
simply times ...I didn’t make false statements at those

preparedindictments, for theseI I’ve a defensehave these
you’re goingthat’s what to hear me do.”indictments and

nearlyAfter of the State’s first witness wascross-examination
following day’s proceed-completed, of theat the commencement

byings, the filed a motion to amend all four indictmentsState
period.”adding language reportingthe Afterto each the “for a

again ruling,hearing motion, inthe court once a writtenon the
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having abilityprejudice defendant,found no the into either his to
charges preparation defense,understand the or in the of his

granted objection.the State’s motion over the defendant’s The
upon record,defendant’s first claim here is that such a he was

dismissed,entitled to have the indictments or have aat least to
disagreementmistrial declared. The for our withreasons his

contentions follow.
sufficiencyuponThe thedefendant’s attack of the indictment

safeguardslightmust be in inviewed of constitutional set forth the
part I, 15,State and Federal article theConstitutions: of New

Hampshire and amendments V to theConstitution and VI
TheConstitution of the United States. notions embodied in these

provisions protectare those whichconstitutional the accused from
surprise give upon againsttrial,at reliance what must be defended

grand juryprovide what theand notice of asserts to be the conduct
notice,law. Inwhich is violative of the addition to matters of there

protection against being dayprosecutedis also ofthe notion another
for the same conduct.

pleadings,trial,hasThe defendant relied at in his and in this
upon protectioncourt both State and infederal constitutional his

“sufficiencyof indictment” and “indictment amendment” claims. In
inview of the fact that such matters the federal constitutional

provisions greater protectionallow no than our owndoes constitu-
tion, Ball,we decide these issues on State constitutional law. State v.

(1983); Scarborough,347,226, 232,124 N.H. A.2d 351 v.471 State
(1983).909,363, 368,124 N.H. 470 A.2d 913

may refuge 601:8,Prosecutors seek to take some in RSA which
provides that

complaint, process, judgmentindictment, return,“[n]o or
proceeding anyother in case incriminal the courts or

quashedjustice abated,course of shall be or reversed for
any person maytheerror or mistake where or case be
rightly by through anycourt,understood the nor ordefect

justices may,addition,want of form or and courts and on
anymotion, in suchorder amendments case.”

statute, however, statutes,This like all stands in the shadow of the
shortlyinterpreted passage (Julyconstitution, 3,and was after its

1863)by involvinginthis court a case stolen oxen whose value had
soughtbeen omitted from the indictment and was to be inserted

by way language helpful:of an amendment. The court’s is
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upon pointinquiry, whether thethen, turns the“The
and,substance, fromormatter of formhere isamendment

already quiteseen, it isclear thatit isbeenwhat has
substance, Thecannot be amended.and thereforematter of

larceny,grand simpleoffence, orwhethercharacter of the
thingsdepends upon stolen, isand itthethe value of

point.grand juryobviously thatto determinethefor
make it aso as toan amendmentthe court directShould

putlarceny, respondentcharge grand bewouldthefor
upon been accusedwhich he has notan offence oftrial for
by grand jury.”the

inquiry(1865).186, then leadsGoodrich, 188 Our46 N.H.State v.
chargejurygrandquestion was andwhat theas tous to the

particularsprosecution’s and amendmentofbillswhether the
changedinsufficiencylegalsupplied whatorawhat was otherwise

grand jury Bean, 117N.Hv.under oath. SeeStatehad returnedthe
Inselburg,(1977); 114 N.H.1152, v.185, 188, 1153 StateA.2d371

(1974); McNamara, 1 New457,824, 827, R.A.2d 459330
Hampshire 310,§Practice, and ProcedureCriminal Practice

(1980).1988)(Supp. 474,§and at 314-15at 121-24
allegedoriginally charged, in substanceindictmentstheAs

HampshireNewstatements to themade falsethat the defendant
eligibility forwhich affected hisHuman ServicesDivision of

althoughwordingoriginal indictment,theofTheassistance.
crispness expression,clarity,lacking precision, neverthe­ofandin

grand jurorsapprised thatbelievedthedefendant thatless the
chargeprobable ofhim to thefor to answerwas causethere

uponpart,publicreceipt based, falseinassistanceunlawful of
lackingeligibility.bearing upon was thehis What wasstatements

specificity werein what medium the statementswhen andas to
apprisedsimplequestion ofone: was the defendantis amade. The

answering questioncharge? in theIn thisof thethe factual basis
Story,by languageguided N.H.97affirmative, in v.are Statewe

(1951).141, 83 A.2d 142
possiblycouldis not whether the indictment“The true test

itwhetherratherdefinite and certain butbe made more
languagechargedeveryalleges inof the offenseelement

theyrespondentssufficiently apprise of whatto thedefinite
prepared to reasonstandsfor trial. It alsoto meetmust be

surrounding particular offensethethe circumstancesthat
degreenecessitymay which canof definitenesstheof affect

reasonably required indictment.”State in itsof thebe
omitted).(citations146, at 147Id. at 83 A.2d
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argues strong parallelThe defendant that there is a between
alleges perjury.the case at hand and cases where the indictment

argues perjuryHe inthat cases the defendant is entitled to further
specificity concerning alleged uponthe “false statement” which the
granting logical argumentof benefits turned. The extension of this

precise language allegedlyis that the of the false statement must
argumentbe set forth in the indictment in this case. This falls wide

perjury, makingof the mark. In an indictment for the of the
concerning particularassertion under oath a material fact is the

gravamen crime, 968,of the v.United States Williams 874 F.2d
(5th 1989), receiving980 Cir. whereas here the crime is that of

public upon represen­benefits from the based a false statement or
tation.

charged havingBecause the wasdefendant with obtained
payments question uponthe four in the intentional false statements

income,that he had received no when in fact he had received
self-employedlegal researcher,incomeas a we believe that the trial

permittingcourt was correct in the State to file its bills of
particulars and amendments to the indictments. The trial court

thereby prejudiced,determined that the defendant was not and we
agree. may anyIt is certain that the defendant not at time in the

prosecuted receiving payments uponfuture be for the four which
this case was founded.

The defendant asserts two further instances of trial court error
upon which he claims entitlement to reversal of the court’s decision.

holding by alreadyHe first aseeks us that where a witness has
herself, least,testified incriminated inand as this case at she has

privilege against matter,waived the self-incrimination. As a second
he asks us to hold that a mistrial should have been whendeclared

gave purportedly nonresponsivea witness answers which were
arguably Applying perceiveinadmissible. what we to lawbe settled

uponto the facts which the defendant asserts in the trialerror
ruling,court’s we conclude that none was committed.

relating privilege againstmatter,In the first to the self-
appears Hopps importantincrimination, it that Roland was an

presentation testimonyState witness in the of the case-in-chief. His
relationship placing particulardefendant,related to his with the

emphasis knowledge paymentin, of,on his involvement and made
by Hampshire Rightsinchecks and to the New Civil.cash
Association, as well as the manner in which disbursements were

nearlyHopps comprisemade for the association.The defendant and
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RightsHampshire Civilmembershipthe of the Newtotal
about,educating people andAssociation, group toa dedicated

legal system,enforce, rights thehelping civil insidethem to their
for a fee.

testimonyHopps’ that the defendantThe substance of was
by Hampshirepayment to the Newreceived income means of made

theRights partin least toCivil which inured atAssociation
trial,correctly asserts thatdefendant’s benefit. The defendant “[a]t

Hopps co-signed clientsthat several of the checks whichtestified he
‘ten,check, give Hoppsgave ... that would cash theSettle Settle

get the rest the cash.’”fifteen dollars and John would of[Settle]
was that he receivedOne of the defendant’s claims whatever income

personal benefit,in was for his own but ratherthis manner not used
pay Hopps’ testimonyexpensesto association. tended tothe of the

by Settle, therebyprove puttingpersonal use of the income Settle’s
reportingdepartment statements at odds with the facts.welfare

Hopps reasonably Hampshirethehad a close association with New
followingRights checkingCivil Association and its account. The bit

testimony relationship:of bears out the

“Question: checkingWho tohad access those accounts?
beingMr. And after with him aboutAnswer: Settle. for

months, gosix or would out of townseven John
sign blank,and would in and ifhe checks
in,anything Icame was to issue checksthose

against onlyIthe bills. believe that was the
time.

Question: you checkingpersonalDid have oraccounts
yoursystems person-tofinancial deal with own

expenses?al
Yes,Answer: I did.

Question: And where were those accounts located?
HampshireAnswer: Those withwere the New Bank

here in Concord.”

HoppsThe cross-examination of found in some Newinstances
RightsHampshire expensesCivil Association and transac-income

commingled personal checkingtions in Hopps’ account. These lines
inquiries credibility.of Hopps’were calculated to attack furtherTo

pointthis the went on with indefense the witness Donna Rideout
equallyan relationshipeffort to show an informal financial between

Rideout,Hopps variously girlHopps’and who was referred to as
roommate,friend, Hopps moneypaidand landlord. thattestified he
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Rideout,to Donna Rideout as rent when she needed it. when
questioned, arrangementverified this in herand admitted that
capacity payments.as landlord she had received fuel assistance At

point testimony, apparentlyinthis her she realized that she had
receivingindicated that she had inviolated the law both financial

lawyer.”rent,assistance and and she said she would “like to have a
suspended sought legal advice,Her examination was while she and

privilege againstfrom then on she claimed the fifth amendment
testifying questioningfurther. The trial court listened to further of

presence jury,Rideout outside the of the where she claimed the
privilege everyresponse question. questionsin to The dealt with

payments, living arrangement Hoppsrent the she had with and
department. court,statements she had made to the welfare The

supporting grantedclaim,her fifth amendment a motion to strike
testimony entirety jury testimonyher in its and advised the that her

Against background,was not to inbe considered this case. this we
upon rulingsare called to determine whether or not the trial court’s

were correct.
uponThe burden is the defendant in matters such as these

Lavallee,to meet the two elements of the test set forth in State v.
(1979).207, 210, 480,119 N.H. A.2d400 482 Under Lavallee the
(1) improprietydefendant has the burden to establish “the of the

granting privilege against[oftrial court’s of the claim the self-­
(2) prejudicialincrimination] ...” and “the nature of this action to

(quoting210, McCormick,his own cause.”Id. at 400 A.2d at 482 C.
(2d 1972)). contend,Evidence 296 n.38 ed. The defendant seems to

respect impropriety granting claim,with to the of. the that the court
byerred because the witness had waived the claim statements

aspectto inwhich tended incriminate her some of welfare fraud
sought privilege. disagree.before she the We

aspect uponrelies in thisThe defendant of the case the
holding Supreme Rogersof the States Court inUnited v. United

Rogers(1951).States, instructive,340 U.S. The case is367 but not
proposition upon Rogerson the which the defendant relies. Jane

grand jury investigatingwas a witness before a activities of the
Party. response questions, uponCommunist In to she relied the

privilege personand refused to disclose the name of the to whom
given relating Partyshe had certain books and documents to

activity. privilege, however,Prior to her claim of she had testified
Party’sthat ofshe had been the custodian the books and that she

Partywas the The Court reasoned that she hadtreasurer. waived
incriminatingprivilege by disclosing fact thatthe the she was a
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Court,by thelanguage employedTheId. at 372-73.Communist.
Aus. witnessin beforehowever, the casehold as we doleads us to

specifictheresponse towhere aprivilegeinvoke the“cannot
Id. at 373.her.”further incriminatequestion in issue would not

however, have answeredRideout, she towereHere, the witness
thatundoubtedly givenhave informationquestions, wouldfurther

aspects ofin various otherherto incriminatewould have tended
further incriminatecould notRogersIn the witnessfraud.welfare

however,Rideout,answering questions put to her.by theherself
that she wouldposition, it could be foundin that aswas not further

underruling appropriatecourt’s wasThe trialincriminate herself.
the circumstances.

prejudice to thefindingincorrect noThe court was also
ruling witnessby of a favorable to thereasondefendant’s cause
out, ample opportunitypointed there wascourtRideout. As the trial
Hopps explore the financialof Roland toon cross-examination

Theaffairs.Hopps’ personal and businessofmachinations
not, therefore, byprejudiced the fact that Rideout’sdefendant was

given,testimony, was stricken.insofar as it was
thatground court error is the assertionlast of claimed trialThe

witness,granted a welfarewhen a Statea mistrial should have been
testimony inaccurate andinvestigator, claimed to bevolunteered

against wasthe defendantas evidence. The caseinadmissible
priorby department period of timeinvestigated for athe welfare

responsibilityinvestigation primarywas theto the indictment. The
investigation, pursuantCathy In of her andof Battistelli. the course

warrants, an extensive searchappropriate Battistelli conductedto
office,Rights wasHampshire whichof Civil Associationthe New

noteworthyoutset, thethat.house. At the it isalso the defendant’s
were elicitedresponses and inadmissibleclaimed to be inaccurate

theby during The answers whichcross-examination.the defense
during thehim to a mistrial arosedefendant claims entitled

following colloquy:

your“Question: During of the recordsthe course of review
taken, any dupli-youdid locatethat had been

records, of banka false setcate set of bank
people,IRS or for the welfarerecords for the

anything alongor that line?
that waspursuantI to the materialAnswer: did not—

seized, records thatwere no financialthere
were seized.

Question: any duplicate setyou or secondSo didn’t find
of records?
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No,Answer: I did not. But we also did thenot search
top building,part of the in which —I think it
was behind the eaves that I later learned were
hidden documents and files.

Question: youWhere did learn that from?
Department.”Answer: Concord Police

(Emphasis added.) Battistelli also testified later:
“Question: you report byDo have a of a statement made

youHopps, tellingRoland that there were some
anyupstairsindocuments secreted the at time?

alreadyHopps IAnswer: Roland didn’t tell me that.
indicated that was from a Concord Police

Hopps meofficer. Roland told that John Settle
said,had contacted him and is inves-‘Welfare

tigating they you, youme. contact don’t knowIf
anything.’

Question: you report says HoppsDo have a thát Roland
you, prior search,told to the that John Settle
they coming?knew were

youI believe it’s in a memo IAnswer: believe haveform.
your possession.it in

Question: you.I want to make sure I understand Roland
youHopps told that Mr. Settle contacted him

before the search was ever done and said that
you people coming?were

well,Answer: He said Mr. Settle knew he wasthat —
investigationunder and that if welfare contact-

sayHopps, Hoppsed that was to he did not
anything.know

priorMr. Settle also contacted me himself to
the search.”

(Emphasis added.)
respect colloquy, objectedWith to the first the defendant neither

to nor moved to strike the offensive answers. At the conclusion of
defendant, se,colloquy appeared prothe second the who asked the

mistrial,court to declare a inwhich was denied. Still later the
proceedings, during dayappearswhat to be the fifth of the cross-

Battistelli, following place:examination of the took
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“Question: right. say youAll Now isn’t it fair to that what
there, givenup youhave what have or assessed

self-employmentMr. Settle as income is the
only you periodincome know of for the whole

you investigating?of time that were
only provenAnswer: That’s the whichincome could be

at that time. There were individuals thatother
were andto come talk about theafraid forward

they paidmonies that had to Mr. Settle.”

(Emphasis added.) occasion,On this for athe defense moved
againmistrial and the court denied the motion.

cross-examination,respect portionsWith to the first two of the
gave followingjurythe court the the instructions:

“Well, jury,members of the there were two issues that
duringcame out the cross-examination of this witness. One.

anyhad to do with whether or not materials were secreted
eaves; also, suggestionin the and there was some that Mr.

warningSettle had notice ofadvance or about the search.
witness,withAnd reference to both of answers of thisthose

you disregardI completely.ask to them There was no
anyevidence that inthere was material secreted the eaves

premises given anyof Mr. Settle’s or that he was he—that
any any anyhad advance notice of kind about search that
going premises.was to be conducted of his

subjects, youSo with reference to those two I ask to
disregard any testimony from this witness about those

weightmatters. Give it no whatsoever.”

exchangeAt the conclusion of the last the court instructed the
jury “disregard give any weightto what she said. Just don’t it at
all.”

simpleThis has set bycourt forth a standard which to
granteddetermine whether a mistrial should be in situations where

testimonyinadmissible has been volunteered. “The remarks or the
merely inadmissible; theyconduct must be more than must

irreparable injusticeconstitute an by jurythat cannot be cured
Lemire, 552, 555,instructions.” 425,State v. 130 N.H. 543 A.2d 426

(1988); Scarlett, 904,see also 906, 1244,State v. 118 N.H. 395 A.2d
(1978) (because irreparable1246 prejudice,of despiteand trial

instruction, grantedcourt curative defendant was mistrial after
State introduced bedspread establishingblood-stained without
proper foundation). interesting passingIt is into note that the
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testimony iswith which the defendant takes issueBattistelli
testimony during wascross-examination andwhich was elicited

gavepursued responsesthe now claimed to beafter Battistelli
prejudicial. We to the view that the trial court was correctincline

authoritydenying Lemire.uponin a mistrial the of Scarlett and
matter, arguable failing objectthat inAs a related it is also to

testimonycontemporaneously claimed to be inadmissible theto the
Dukette,preservedefendant to these issues for review. State v.failed

699,540, 544, (1986).N.H. A.2d 703127 506

Affirmed.

Souter, J., sit; the others concurred.did not

Carroll
No. 88-119

Cheney CompaniesAdvisors, TheReal Estate Inc. d/b/a

v.

Lifts, Inc. & Whittier Lifts TrustWhittier

Lifts, Inc. & Whittier Lifts TrustWhittier

v.

CheneyWalter

31,January 1990


