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consideration, any, givenif to It is frommuch was interest. clear
award, however, the took intothe decision and that arbitrator

writ,damagesaccount sustained before and after the date of the
Leach,in theand the case of Susan the arbitrator also considered

likelydamages of theto be sustained before and after the date
disability rightof her hand. It would beaward as a result of the

whether,therefore,impossible, trial court to orfor the determine
extent, According-award includedto what the arbitration interest.

case,ly, plaintiffswe the facts of this the are nothold that under
the date of their writ.entitled to interest from

Affirmed.

All concurred.
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Concord, bydefender, briefGreen, appellate ofassistantJoanne
for the defendant.

assault,for sexualSouter, appeal from convictionsIn thisJ.
J.) errorcharges (Temple, withSuperior Courtthethe defendant

testimony403, receivinginHampshire RuleNew Evidenceunder
toguilt police failed to reduceof that thean admissionabout

in which thewriting after the interviewfor some fourteen months
allegedly affirm.made it. Wedefendant

theseparate occasionsthat on fiveThe evidence tends to indicate
stepdaughter,upon his sister’sdefendant committed sexual assault

aggravated sexualfor feloniouseach he was indictedfor of which
632-A:3,assault,assault, 632-A:2, XI, RSAor felonious sexualRSA
the timeII, had thirteen atdepending the victim turnedon whether

1986,13, prior to thealleged.particular On Octoberof the act
by detectives, andarrest, two Smithhe was intervieweddefendant’s

by Department. askedDowning, employed the Salem Police Smith
Downing notes, promptlykept from which hequestions,the and

signed.Downingreport, officers read andprepared a which both
1988, report,January 4, supplementalathe two officers wroteOn

recollections, they nearunaided in which stated thaton theirbased
Smith,questionput the toof the interview the defendantthe end

goyou I toup charges, promise me will not“If I own to the can
lateraccuracy reportthe andjail?” The the ofdefendant denied

getISmith, goes andthis to trialtestified that he had asked “[I]f
convicted, go jail?”Iwill to

testimony aboutlimineThe filed a motion in to excludedefendant
802, asHampshire RuleEvidencethe statement under New

hearsay, Hampshireportion of Newand under thatinadmissible
“mayproviding evidence beRule 403 that relevantEvidence

substantially outweighed by theprobative valueif its isexcluded
____” hearing,prejudice motion defensedanger At theof unfair

policeof the officers was directed to thecounsel’s examination
delayed damagingingenuousness recollection of so an itemof their

accuracyevidence, the of their memories. Smith statedof and to
particular remark verbatimhe could not recall the defendant’sthat

year, report thebut that the reflectedafter more than a testified
Although a could“main substance.” he observed that “few verbs”

remembrance, I canescaped near ashave his accurate “[a]s
recollect, up’used. is the thatthose are the words he ‘Owned words

Cochran, myself.” thatfrom Mr. not The officer stated “ownedcame
regularon a basis.”up” phrasewas not a he himself “would use

Downing, too, quotation accurateagreed was not verbatimthat the
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every respect, up”in but “ownlikewise recalled as the defendant’s
language. judge admission,The trial treated the statement as an
excepted against hearsay, probativefrom the bar itand found more

potentially prejudicial, emphasizing testimonythan the officers’
quotation up” challengesappealthat the of “own was accurate. This

rulingthe latter as an abuse of discretion.
claimingappellant abusingAn trial court error in

discretionarydiscretion has the to demonstrateburden that the
ruling clearly prejudiceis untenable or unreasonable to the hisof

Whitney,case, 636, 639, 1158,State v. N.H.125 484 A.2d 1160
(1984); (no103(b) predicatedsee N.H. R. Ev. error to be on

rightevidentiary ruling affected). require­unless substantial The
claimingprejudicement to when thatshow evidence should have

veryis, moreover,been Rule 403 inexcluded under inherent the
authorizingtext of that element of the rule ofthe exclusion relevant

probative substantially outweighed byevidence “if its value is the
danger prejudice____” prejudice” not,of unfair This “unfair is of

tendencycourse, detriment to amere defendant from the of the
guilt,prove Haynes, 778,hisevidence to see Wade v. F.2d663 783

(8th 1981) (interpreting 403),Cir. Fed. R. Evid. nom.subaff’d
(1983),Wade,Smith v. 461 U.S. 30 in which sense all evidence

by prosecution prejudicial. Rather,offered the is meant to be the
prejudice required predicateto reversible error is an undue
tendency againstto induce a decision the defendant on some
improper (7thbasis, id.; Dolliole, 102,United v.States 597 F.2d 108
Cir.), commonly(1979),denied,cert. 442 U.S. 946 one that is
emotionally charged, Berger,see 1 J. Weinstein and M. Wein­

(1989).403,§stein’s Evidence at 33
us, however,In the before theinstance contested evidence carried

particular charge, improperno emotional and the risk of an basis
unreliability. “Unreliability,”for todecisionwas said result from its

testimonycomprehend Unreliabilitycourse,of can a host of sins. of
generalexample, incompetenceresult,could for from the of a

periodwitness to remember events over the between their
testimony,proffered althoughoccurrence and the we do not

anyposeunderstand the defendant’s motion to such issue in this
any(an only by objectioncould, event,case issue that in be raised

Hampshire Unreliability might,601(b)).under New Evidence Rule
simply product specifichand,on the other be the of a failure of

memory 803(5),record,detailed in R.the absence of a see.N.H. Ev.
closelyrecollection,or of refreshment of see id. And to612. bound

reliability questionan issue of in this latter sense is the of a
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certaintysuggesting professing of recall.credibility orinwitness’s
justto suchin case raisethe motion thisWe understand defendant’s

and candor.issues recollectionintertwined of detailed
keepto such issuesobjecting party who wishesThe burden of an

however, heavy, questionsis, especially forthe finder of factfrom
province,reliability jury’scredibility fall the classicof and within

63, 71, 578, (1982).Thresher, 442 A.2d 582see, 122 N.H.e.g., v.State
ruling bysusceptible to therarely them aslaw sawThe common

law, seeonly possible a matter ofis aswhere resultcourt one
279, 283, 561, (1958)Comolli, A.2d 564N.H. 140Lampesis v. 101

cases, testimonyonly in as(credibility law clear wherean issue of
thecontrary facts), neither the nature ofindisputable andtois

capacity juriesin of to dealconfidence thenor the historicissues
by adoption Rule 403. A trial court’swas the ofthem modifiedwith

reliability credibility juryfor theleave and issuesdecision to such
thepresents compelling for the exercise ofa occasiontherefore

dealing appealsgenerally in withappellate restraint suitablethat is
Long,application States v.Rule 403. Unitedfrom the of See 574

denied,761, (3d (1978).985Cir.), cert. 439 U.S.F.2d 767
however,extraordinary required, to sustainisNo deference

testimonythejudgment acceptance of officers’the trial court’s that
open jury.possibility to thein the instant case was one reasonable

policetwo officersthe was the unlikelihood thatThe nub of issue
reportsignificant from initialan item of thewould omit so evidence

nod,mayHomer,police, likeof because thetheir interview. But
merelyreportopen jurythe that sufferedit was to to find the first

deceit,free from andand that the wasfrom carelessness second
jury was untenable.to let the find notthe court’s decision so

beyondCertainly possibility that each officerit was not reasonable
recollection, thoughhonestly even unaidedprofessed an accurate

phrasemonths, up.”theof the defendant’s use of “ownafter fifteen
as a matter of law thethus no to hold either thatThere is basis

substantially outweighedprobative the evidence wascharacter of
admission,by danger prejudice its orof from that its exclusionthe

required.was

Affirmed.

All concurred.


