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Strafford
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HampshireThe State of New

v.

Robert C. Hurlburt

7,February 1990

Arnold, attorney generalJohn P. (Jeffrey Spencer, attorney,W.
brief), by-briefon the for the State.

Green,Joanne appellate defender,assistant Concord, byof brief
for the defendant.

Hurlburt, by brief,Robert C. pro se.

OpinionMemorandum

Batchelder, convicted,J. The jury trial,defendant was after a
beingof possession firearm,a felon in of a in violation of RSA 159:3

(Supp. 1988). appeals SuperiorHe {Nadeau,the J.) rulingCourt’s
granting pre-trialthe State’s motion to exclude his anticipated

witnesses,cross-examination of one of the State’s Irene Blanchard.
The prodefendant se also thatcontends the court in three instances

refusingabused its discretion in to himallow to introduce various
sayforms of evidence. We cannot that the court abused its

in instances,discretion the latter three but because we find that
the misapplied applicablecourt the regardrule of evidence in to
the anticipateddefendant’s Blanchard,cross-examination of we
reverse the conviction.
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MapleFebruary police at 77, 1988, the defendantarrestedOn
pursuant in withconnectionRochester, to a warrantinStreet

policecomplaint. and seized a disas-foundThere theanother
lying Ireneon the kitchen table.which was.22caliber riflesembled

testimony important State, had datedBlanchard, to thewhose is
yearduringperiod his arrest.the beforefor a of timethe defendant

gunbought at the defendant’sshe theat thatShe testified trial
Kittery Tradingmoney,request, Post onatwith theand his

gaveJanuary 17, 1988, She also testified thatit to him then.and
Mapleat Street.told he lived 7the defendant her

preparation trial, ofconsidered a numberthe courtIn for
evidentiary time, tothe movedcounsel. At that Statewithmatters

by inquiringimpeachingprevent from Blanchardthe defendant
yearcharge, Blanchard,in which ato thisinto an event unrelated

employer’sallegedly misappropriatedtrial, of her$600before
trip.money The courtwas for her use on a businessthat intended

granted groundmotion, was notthe that the incidentthe on
probative it wasThe court stated thatof Blanchard’s truthfulness.

Hampshireexercising Rule of Evidenceits discretion under New
money608(b) inquiry use of the wouldan into Blanchard’sand that

jury,trial, waste and confuse the anda trial within a timelead to
testimony unduly prejudicial Thebe to the State.that the would

refusingthe court its discretion indefendant asserts that abused
key prosecution witnessto the to cross-examine aallow defendant

allegedly showingprior untruthfulness.about a incident
608(b),uponHampshire theRule of whichNew Evidence

inquiredspecificrelied, to intoallows of conduct becourt instances
theycourt,cross-examination, in ifon the of the arediscretion

probative untruthfulness, but the ofof truthfulness or forbids use
proveevidence such of conduct. N.H. R. Ev.extrinsic to instances

practice608(b). Hampshire inquiryis to allow into“It New
impeachmentby purposes;collateral issues cross-examination for

mayhowever, the must take the answer not callcross-examiner and
Brooks, 618, 623,v.witnesses to it.” State 126 N.H. 495other rebut

(1985).1258,A.2d 1262
concerninginquirytrialThe court disallowed of Blanchard

alleged onlymisappropriation, not because the did notthe court
perceive probative truthfulness,the to be of but alsoincident

inquiry pertainingthe court the would lead to a trialbecause feared
ungrounded givenuse of the This was theto the concern$600.

prohibitionexplicit the use of evidence under Ruleon extrinsic
608(b). inquiry probativeBecause allows into ofthe rule conduct
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misappropriationcross-examination,truthfulness on and because is
deception upon person’san act of that reflects a character for

truthfulness, McClintic,see United States v. 685,570 F.2d 690-91
(8th 1978),Cir. cross-examination into the incident should have

permitted impeachment purposes. prohibitedbeen for It is the
inquiryextrinsic evidencethat leads to trial,a trial within a not the

on cross-examination.
Finally, prothe defendant se contends that the court inerred

argues,three other first,instances. He that the court inerred
excluding by impeachan affidavit offered the defendant to

testimony exculpate regard possessionBlanchard’s and to him in to
gun, ground probativeof the on the that the affidavit was not of

804(b)(3) (statement exposingtrustworthiness. See N.H. R. Ev.
liability exculpatedeclarant to criminal and offered to accused is

corroboratingnot admissible unless circumstances indicate
trustworthiness). excludingstatement’s Next, he asserts error in

opinion testimony Hampshireoffered under New Rule of Evidence
608(a),allowing opinion testimony concerning a witness’ character

again impeachfor untruthfulness,truthfulness or to Blanchard’s
testimony, opinion probativeon the basis that the offered was not

lastly,of defendant,Blanchard’s truthfulness. The contends that the
refusing compelcourt erred in to allow him to the attendance of

key upon groundtrial,a witness at the ifthat the witness testified
right againsthe would violate his fifth amendment self-

light showingincrimination. In record,of the trial that, with the
exception improper inquiryof the court’s exclusion of into

alleged misappropriation,Blanchard’s the defendant had an
opportunity fully fairly present sayto and defense,his we cannot

exercisingthe court erred in its discretion as it did in these three
instances.

Reversed.

All concurred.


