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reviewing record, evaluatingimproper theeither or unfair. After
child, comparing the of theneeds of the and circumstancesthe

changeparties, we has not been a substantialconclude that there
warranting parties’modification of the childof circumstances

clearlyagreement.support We hold that the trial courttherefore
awhen it such modification.abused its discretion ordered

modifyingerred thewe that the trial court in childBecause hold
plaintiff’sagreement, thesupport we need not address second claim

post-modificationregarding the of the amount. Fordetermination
reason, argumentsdo ofwe also not address the thethe same

validityregarding application ofcuriae the and theamicus
statutory guidelines chapterset forth in RSA 458-C.

Reversed.

All concurred.
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Wiggin (W. Wright DanenbargerNourie,& of Manchester and
Mary orally),brief,Anne Mueller on the Ms.and Mueller for the
plaintiffs.

Boynton, Waldron,Doleae, P.A.,Woodman& Scott of Portsmouth
(Ralph BradleyWoodman,Jr., brief,R. and M. Lown on the and

orally),Mr. Lown for the defendants.

interlocutory appeal rulingJohnson, J. This is an from a of the
Superior (Barry, denyingJ.)Court the defendants’ tomotion

presented plaintiffs’dismiss. The issue is thewhether writ sets
negligence againstforth an actionable claim of the defendants as

co-employees plaintiff Tyler plaintiffsof Curtis thatsuch the are
recovery by remedy provisionnot barred from the exclusive of the

Hampshire Compensation 1(a)Law,New 281-A:8,Workers’ RSA
(Supp. 1989). allegations plaintiffs’We find that the in the writ are

accordinglyaction,insufficient to state a cause of and we reverse.
Tyler injured milling5, 1984,On June Curtis was while oak

molding Companyon a table saw at the Trumbull Nelson in
compensationHanover. He received workers’ benefits as a result

injury. January Tyler Tyler16, 1987,of his On and his wife Karen
against Georgecommenced this Fuller,lawsuit Clinton B. M.

Bonvallat, Ufford,Lawrence Quackenbush, were,and Robert who
presidentaccident,at the time of the the treasurer,and executive

vice-president, vice-president, carpenter shopand foreman and
safety respectively. plaintiffs’ allegedofficer, The writ “that the

supervisors co-employees plaintiffdefendants, as of theand/or
Tyler duty provide plaintiffCurtis had a to the with a safe work

place; negligently carelessly supplied plaintiffthat defendants and
milling equipment dangerous,”with which was hazardous and and

negligence plaintiff’s injury.that the defendants’ caused the
Approximately years later, 4,two 1988,on November we issued

our decision in International,Rounds v. 71,Standex 131 N.H. 550
(1988), employee mayA.2d 98 in which we held that an not sue

co-employee injuries resulting negligencea for from where the co-
employee carrying employer’s nondelegable dutyis out the to

workplace.maintain a safe 77,Id. at 550 A.2d at 102. We stated
purposethat to find “otherwise would vitiate the of the workers’

compensation [by] hold[ing] employeelaw ... the liable for breach
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through paymentalreadyduty compensated the offorof the same
1989).(Supp.Id.; see RSA ch. 281-Abenefits.”

days Rounds, theinwe our decisionafter issuedSeveral
arguingpresent dismiss,toin case filed a motionthedefendants

dispositive The trial courtthe matter.Rounds was ofthat
wording plaintiffs’disagreed, amended writin theon thebased

January writ,5, theIn their amendedfiled on 1989.which was
safetyLyman,plaintiffs officer, the fiftha asnamed Harris

followingallegationstheydefendant, in thetheirand restated
manner:

duty andto exercise reasonablehad a“that the defendants
dealings employeesordinary andwith fellowincare their
causing increasingaffirmatively or the risk ofto avoid

dutyscopebeyondco-employeeinjury of their totheto a
workplace;provide nevertheless,that, in totala safe

negligent-disregard duties, the defendantsaforesaidof the
affirmativelycarelessly approvedly modificationtheand

designed prevent thea device tosaw withoutof a table
affirmatively approved the modifi-andof woodkickback

performedguard andsaw without a coverof a tablecation
negligent acts ...”other

lightconsidering alleged most favorable tothe facts in theIn as
Corp.,Kentuckyplaintiffs, Collectramatic, FriedInc. v. Chickenthe

(1985),320, 999,318, the trial court foundA.2d 1000N.H. 499127
Tyler,plaintiff,co-employees Curtisof thewerethat the defendants

being supervisorsowners, or executives. It furtherin toaddition
dutyco-employees,that, owed a to thedefendantsas thefound

millinganyplaintiff machineof theensure that modificationto
prudent,plaintiff operated in a safe andwas donewhich the

Finally, thecourt found thatthe trialfashion.reasonable
injury.duty plaintiff’s Intheof this causedbreachdefendants’

plaintiffs’holdingapplying case,in Rounds to thetheavoidorder to
duty by defendants] tothestated “that the owedcourtthe trial

totally separate,Tyler of thatwas] distinct and outside[Curtis
Hampshire Supremeby in Rounds----New Courttheenunciated

plaintiffsimple forth[the]that has set... it is concludedIn terms
nondelegablecognizable misfeasance over and above theofclaima

in Rounds.”duties discussed
approvedFollowing decision, the defendants’the trial courtits

presentedinterlocutory appeal. questionapplication isThefor
duty apartseparate and frombreached athe defendantswhether

workplace.dutyemployer’s The trial courta safeto maintainthe
plaintiffs’ amend the defendants’motion toalso allowed the
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interlocutory appeal question whether theto include the additional
holding retroactively.appliesin Rounds This second issue was
stayed pending 620,Tibert, N.H.our in Hall v. 132 567decision

questionprecise(1989). In Hall addressed andA.2d 593 we this
retroactively.applyheld that the decision in Rounds does

question affirmative,Therefore, in the andthis second is answered
the mainwe now turn our attention to issue.

analysis necessarily begins the Roundswith a discussion ofOur
plaintiff injured operatingRounds, a textile-case. In the was while

rolling Troy Rounds, 73, A.2dat Mills. 131 N.H. at 550machine
Troy president, personnelHe the Mills the director ofat 99. sued

safety, charge plaintiff’sresponsible shift,infor the foreman of the
engineer. plaintiffplant to each defendant the claimedand the As

hethat
duty provide plaintiff with‘a to Rounds a safe“had

preventworkplace reasonable care toand to exercise
duty requiringinjury’; in... that each breached that

unreasonablyto machineRounds work on a that was
safetydangerous disabled, inbecause its devices had been

failing warningsdisplay hazards, into of the machine’s
failing failingsupervise properly, into train and Rounds

safety,appoint inspector plantto a committee or to oversee
industry safetyfailing standards;inand to enforce and ...

injuries.”that the breach Rounds’caused
Id.

upholding grantingIn the trial court’s order the defendants’
explained nondelegabledismiss,motion to this court that it is the

duty employer provide workplace. 76,of the to a safe Id. 550at
employeeA.2d at 101. We then that an alsoconcluded could not

duty workplace,theassume to ensure a safe since it is the sole
responsibility employer. chargedemployeeInstead,of the an with

responsibility making merely executingworkplaceofthe the safe is
duty.employer’s immunityemployer’sTherefore,the the from suit

compensation similarly protectsthe workers’ anunder law
negligent dutyemployee carrying employer’swho is while out the
workplace.provideto a safe

reaching executingexplained “[i]nIn this conclusionwe that
always carryemployer employeesanits duties must find to them

charge employee dutyout,” “[t]oand that the the same aswith the
effectively compensationemployer sidestepwould the workers’ law

dutyemployee alreadyand hold the liable for breach of the same
compensated through payment 77,for of Id. atthe benefits.” 550
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of thethat we were “mindfulat We further notedA.2d 102.
employeesexposingin officers andpublic policy concernadditional

every injury byliability an unsafepersonal with causedto
conclusion, we cited three casesworkplace.” supportIn of ourId.
Farago, 1984);(R.I.foreign jurisdictions: Greco v. 477 A.2d 98from

421,Schieve, (1973);N.W.2d2d 213 64 StanislausKruse v. 61 Wis.
Finally,Indus., Inc., (Mo. App. 1987).S.W.2d 543729v. Parmalee

by stating employee will inthat be liablewe concluded “[a]n
onlyemployee uponinjuries of a fellow breachnegligence thefor

dutyemployer’s to maintain aduty the safedistinct fromof a
77,Rounds, N.H. at 550 A.2d at 102. It is thisworkplace.” 131

language uponin Rounds whichlanguage from the cases citedand
rely argument holdingsupport that the inplaintiffs to theirthe

action.Rounds does not bar their cause of

by allegingargument thatplaintiffs’The crux of the is
they distinguished Rounds.negligence haveactive or misfeasance

They argue plaintiff in not claim that histhat the Rounds did
employees’ ininjuries his fellow direct involvementresulted from

rolling Therefore,disabling safety the machine.devices oncertain
do, is, byby doing plaintiff in Rounds failed to thatwhat the

alleging direct, passiveaffirmative misfeasance instead of
they allegednonfeasance, plaintiffs that have a “breachthe assert

employer’s dutyduty to maintain a safea from theof distinct
77, atworkplace.” 550 A.2d 102.See id. at

theory presented by plaintiffsthe inAn alternative or additional
may be theirthe defendants held liable becausethis action is that

affirmatively approving ofin the modifications theinvolvement
guarddevice or a cover wassaw without an anti-kickbacktable

employer’s duty provide a safeindependent outside of their toand
theirworkplace, independent of own duties owed to theiras well as

changingtheemployer. to machine included theThe modifications
mechanism,switching the installation of a motor drive and beltand

power speedand of the machine.system which increased the

applies plaintiffs’to the case and thatWe hold that Rounds
by remedyplaintiffs’ action is therefore barred the exclusivethe

281-A:8, 1(a)compensation law. RSAprovision of the workers’ See
by bysupported and1989). conclusion is both the facts(Supp. This

Rounds, includinglegal in the cases cited fromthe foundtheories
jurisdictions.other

with, plaintiffs’begin disagree assertion that Mr.To we with the
any negligence heallege because failedRounds did not affirmative

directly disablinginvolved in theto state that the defendants were
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contrary,rolling Roundssafety machine. On theon thedevices
byduty carea of reasonablealleged the defendants breachedthat

unreasonablymachine that was“requiring to work on aRounds
added). “Requiring”73, (emphasisdangerous.” A.2d at 99Id. at 550

clearly anparticular machine isemployee to work on aan
care, hencewith due anda to actact. It is notaffirmative failure

negligence.passivenonfeasance or
Furthermore, passiveactive andthe distinction between

It is ais unworkable.negligence and nonfeasanceor misfeasance
negligentnegligence can be liable for ain law that onebasic tenet

Therefore, disagree plaintiffs’ positionwith theweor omission.act
negligence alleged,if active iswill survivea cause of actionthat

negligence.only alleges passiveif the writwill be dismissedbut it
distinction,of the misfeasance-nonfeasanceDespite our criticism

properly pointed out at oralplaintiffsrecognize that thewe
in Rounds used thecitedargument that one of the cases

negli-analyzing co-employeeconcept inmisfeasance-nonfeasance
Indus., Inc., S.W.2d atv. Parmalee 729gence See Stanislauscases.
Appeals that it wasof statedIn Stanislaus the Missouri Court545.

Gaertner, (Mo.following ex rel. Badami v. 630 S.W.2d 175State
App. 1982), when it concluded that the misfeasance-nonfeasance

compensation cases.in workers’distinction should be used
Stanislaus, traced theS.W.2d at 544-45. In Badami the court729

concepthistory developmentof the of the misfeasance-nonfeasance
agency law,in and determined that it existed at thetort law and

Badami,compensation law was 630time the workers’ enacted.
addition,In the court found the “misfea-S.W.2d at 177-79. word

concerning liability co-in a 1931 Missouri case the of asance”
employee person” compensationunder the workers’ law.as a “third

reasons, rejectthat court did not the of theFor these use
compensationindistinction workers’misfeasance-nonfeasance

cases, acknowledgedthough perhapsthat theeven it distinction was
concept“effectively byeliminated courts as a viable[the Missouri]

arguablyagency “permitted primaryin and tort law” because it the
wrongdoer liability merely negligence wasescapeto because his

Id.passive.” at 178.
concept byadoptionDespite this of the misfeasance-nonfeasance

courts, Althoughconfusing. theapplicationthe Missouri its is
Stanislaus, emphasisin realcourts use the terms Badami and the

negligenceon whether in the defendant’sseems to be the occurred
supervisor co-employee. thea or as a In Stanislaus courtrole as

supervi-explainthe nonfeasance term to that the defendantused
sory non-performanceco-employee for the of dutieswas not liable
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assigned by employerhim dutyto his because he owed a to the
employer, co-employee, performnot assignedto the to the tasks
properly. standing employer’sSince the defendant was in the shoes

perform,at the enjoyedtime he failed to the defendant the
employer’s immunity compensationfrom suit under the workers’

Stanislaus,law. 729 S.W.2d at 546-47.
The result in Emerson,was similar the recent case of M.J. F. v.

App. 1989). F.,(Mo.768 S.W.2d 579 In J. M. the Missouri Court
Appeals dismissingof affirmed the trial court’s order plaintiff’sthe

negligence complaint, plaintiffInaction. her the stated that one of
defendants, doctor, “negligentlythe a plaintiff]directed to[the

patient”draw blood from an AIDS with an unsafe instrument with
plaintiff subsequently finger.which the cut her Id. at 580. On
plaintiff arguedappeal the supervisorythat the doctor “was a

employee Despitewho committed Id.misfeasance.” at 581. this
allegation however,negligence,of active appellatethe court

plaintiff’saffirmed the dismissal of the case because “each of these
non-delegableacts dutywas within Dr. Emerson’s of safe and

proper supervision employer____”which was owed to his Id. The
step supervisorydoctor did not out of his role into the role of a co-

employee and was not co-employee.therefore liable as a See id. at
581-82.

These cases even theillustrate that Missouri courts do not adhere
applicationto the narrow of the misfeasance-nonfeasance distinc-

urged by present plaintiff. Merelytion allegingthe active
negligence enoughor misfeasance is not to state a viable cause of

against co-employee.action a
part plaintiffs’ argumentThe second of the is the heart of the

is,issue. That the independentwhether defendants’ acts were and
dutyemployer’s provideoutside of their to workplacea safe and

separate employer.from their own duties owed to their
language frequently quotedThe in the Schieve,case of Kruse v.

421,61 Wis. 2d (1973), Rounds,213 N.W.2d 64 which we cited in
helpful resolvingis in this issue. The Missouri courts relied on the

reasoning in progeny, Stanislaus,Kruse and its in Badami and as
Supremedid the Court of Rhode Island in Farago,Greco v. 477

98,A.2d the supportthird and final case cited in holdingof the
in beginning Kruse,Rounds. Before importantour discussion of it is

Legislatureto note that the Wisconsin barred common law actions
against co-employees Henningin 1977. v. General AssemblyMotors
Div., 1, 13, 551,143 Wis. 2d (1988).419 N.W.2d 555 n.3 Neverthe-
less, analysis apposite.the in Kruse remains
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defendant, corporatealleged athat theplaintiffIn Kruse the
Kruse,co-employee. 61 Wis.negligence aofficer, asliable forwas

injured herwhenplaintiff was423, at 65. The213 N.W.2d2d at
carding Shemachine.of a textilecaught in the rollershand was

brought a third-and thencompensation benefitsreceived workers’
negligenceallegingsupervisor that hisagainst herparty action

courtat 65. The213 N.W.2dinjury. Id. at 423-24caused her
replead because shetoplaintiff’s action with leavethedismissed

actingwascomplaint the defendantclearly in her thatstatedid not
co-employeecapacityin of asupervisor and thethe role ofoutside

injured.plaintiff wasat the time the
conclusion, third-reaching explained that aits the courtBefore

suchagainst corporate officer would survive “whenparty aaction
officer, capthecap corporateof and donneddoffed theofficer has

425, corporateA officer’scoemployee.” Id. at 213 N.W.2d at 66.of a
ordinary“liability upon common-law failure to exercisemust rest

theywhom, circumstances,employee thean to undercare toward
428, omitted)duty.” (citationId. at 213 N.W.2d at 67owed a

added).(emphasis
duty properexplained supervisionofThe court further that “[t]he

duty by corporate supervisory employee tois owed a officer ora
whatemployer, employee.not to a fellow Under circumstancesthe

duty employee additional to and differentcan a be owed to a fellow
duty proper supervision employeris owed to thefrom the of that

somethingby employee? Clearlycorporate supervisoryora officer
duty Id.beyond employer.”owed theextra needed over and theis

(emphasis added). It act whichmust be “an affirmative increase^]
beyond scope employer’sinjury” and is the of thethe risk of

Id.,nondelegable duty provide workplace. atto a safe 213 N.W.2d
negligence,concerning passiveandour discussion active68. Given

necessary act”court’s use of “affirmativewe find it to note that the
KruseSeein Kruse includes both acts of commission and omission.

126, 131, 159, (1976) (appealSchieve,v. 2d 240 N.W.2d 16272 Wis.
remand).after

alleged infacts as thepresentIn the case we must consider the
Collectramatic, atlight plaintiffs. 127 N.H.most favorable to the

320, doingIn that the defendantsA.2d at 1000. so we assume499
negligently “approved of a table saw without athe modification

designed prevent of wood and ... withoutdevice to the kickback
allege negligenceguard.” plaintiffs thata cover The then this

ordinaryduty inbreached “a to exercise reasonable and care [the
dealings employees affirma-with fellow and to avoiddefendants’]
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tively causing increasing injury co-employeeor the risk of to a
beyond dutyscope provide workplace.”the of their to a safe

allegations plaintiffs’These are insufficient to sustain the cause
Although plaintiffsof action. the state that the had adefendants

duty dealings employees,of reasonable care in their with itfellow
alleged acting separateinis not that the defendants were the and

theycapacity co-employees negligent.distinct as when were There
“something allegedmust be extra” which removes the act from the

category supervisory performswhichof duties the defendant for the
employer. Kruse, 428,at IfSee 61 Wis. 2d 213 N.W.2d at 67. such

performed negligently, supervisory employeeduties are the has
duty employer employee.breached a owed to the and not to the On

supervisory employee stepshand,the if a out of or herother his
supervisor co-worker/co-employee,the arole as a and into role of

duty negligence may allegedco-employeea be underbreach of for
provide “something Examples thisa set of facts which extra.” of

corporate negligently operatedwould be where a officer a boom
employee’s Wasleydeath, Kosmatka,truck which caused the v. 50

plaintiff(1971),738,2d 184 821 or where the wasWis. N.W.2d
seriously by corporate president’sin theburned a flash fire caused
negligence assisting plaintiff machine,fixin the a broken v.Craft

App. 1986).(Mo. importantScaman, AnS.W.2d 531 factor to715
alleged negligence.the nature of the If there someconsider is is

duty liabilitypersonal care,creates adirect involvement which of
may notwithstanding independentRounds if such anbe asserted
duty by supervisory employee acting capacityis breached a in the

co-worker/co-employee.of a
allegesplaintiffs’ presentessence,In the writ in the that thecase

supervisors corporatedefendants, all of whom were officersand/or
provide equipment.accident,at the the totime of failed safe Since

providing equipment component providingsafe is one of a safe
holdingworkplace, plaintiffs’ bythe cause of action is barred the

in Rounds.

Reversed.

All concurred.


