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policy, givenabuse the the reason for her non-renomination would
any event,remain. In unilaterallyif the school board deletes the

Lylis’ non-renomination,reason for controversy.it would resolve the
reasons,For these I would reverse the decision of the Public

Employee Labor Relations Board.

Souter, J., joins in the dissent.
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OpinionMemorandum
Batchelder, defendant, Colbath, chargedJ. The Richard was

aggravatedwith felonious insexual assault violation of RSA 632-
guilty, appealA:2. He inwas found but an earlier to this court the

refusingconviction was reversed of trial court in tobecause error
Colbath, 316,admit certain evidence. State v. 130 N.H. 540 A.2d

(1988). Upon jury1212 Superior (Temple,retrial inbefore a Court
J.), again appeals subsequentthe defendant was convicted. He his
conviction, arguing refusing expandthat the court in voirerred to

regard particular juror judgedire in to a to determine whether the
prior trial,in jurora inunrelated which the awas member of the

jury, juror trial;communicated with the at the conclusion of the
so,and, if juror’swhether the communication affected the

impartiality. conviction,We affirm the since the defendant
mayarticulated no factual jurorbasis to sustain his claim that the

impartial.not have been
During selection,jury jurorafter the over which this issue arose

called, broughtwas defense counsel to the'court’s attention the fact
juror questionthat the in juryhad been a member of the in an

earlier case which had resulted in a directed verdict at the close
of the State’s case. attorneyDefense counsel had been for the

indefense that case as well as this one. He asked the court to allow
question jurorhim to the judge priorabout whether the trial in the

explained anythingcase had juryto the after the directed verdict
entered,was or whether that questionaction would cause her to

procedures in Apparently,this case. defense counsel notwas
present allegedat the communication. He articulated his reasons

suspicionfor juror’shis impartialityabout the as follows:

in jury case,order to fair“[J]ust insure a on this I would
like to be particularable to ask jurorthis whether or not
what occurred in anythe ... waycase influences in the
judgment case; particular,about this in what was told to

juror bythis Judgethe in regarding whythat case the case
dismissed, anywas mayconversations that she have had

jurorswith other case,in anythingthe ... and else that
justI don’t have information on.”

The court request.denied the

RSA (Supp. 1989)500-A:12 require­sets out the basic
juror dire,ments of voir supplementedand these are inquirywith

regarding presumptionthe of innocence and the proofburden of
in Bone,criminal 408,cases. State v. 410, 775,131 N.H. 553 A.2d

(1989) (citations omitted).777 expandDiscretion to scopethe of voir
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questioning court, and we will not second-dire lies with the trial
againstguess judgment law or theit is thethe court’s unless

omitted).(citations410-11, In orderA.2d atevidence.Id. at 553 777
justify questioning, anthere must existto further voir dire

panelistspecificbasis, or to thea venirefactual toarticulable
panelcase, more of theto conclude that one orcircumstances of the

Wright,may incompetent.prejudiced v. 126or otherwise Statebe
(1985).702,643, 648, 496 A.2d 705N.H.

challengedshowingno facts thecounselhere articulatedDefense
onlyjuror’s prejudice. athat the individual had beenHe stated

juror in a verdict. He raisedin had ended directeda case which
judge priormerely possibility in the hadthat the casethe

explain factuallyjury, not thewith the but didcommunicated
mayanythingjuror’s Thisthat have been said.result ofbias as a

byallegation, unsupported facts, the tonot entitle defendantdoes
expanded voir dire.

argues Castle, 649,128 N.H.that under State v.The defendant
any parte(1986),848,652-53, ex thatA.2d 850 communication517

theyjuryjudge sworn, andhave beenhas with the aftera trial
prior Cere,verdict, Therefore, N.H.under v. 125is error. Stateto

possibility(1984),195, a421, 423, the mere of480 A.2d 197
jury enough requirejudge tothe and the iscommunicationbetween

expandsubsequent judge voir dire in order to fulfilltothe trial
jurorsunqualified permittedduty are to serve.that nothe to ensure

reasoning places and Cere.undue reliance on CastleThis
parte jurorjudgeCastle, ex with aIn trial communicatedthe

possiblejury empaneled, The errorabout bias.had beenafter the
partelay but inin the ex communicationnot so much the fact of

judge’staking place inrecord and theoff thethe communication’s
supramaking attempt Castle, 652-53,ata record. 517no to create

presentcontrolling here, because the trialA.2d at 850. Castle is not
partejudge ex communication with thean unrecordeddid not have
appealjury. isthis to demonstrate thatburden onThe defendant’s

supportalleged basis to his contentiona sufficient factualhe below
juror question that, therefore, trialand thethat the in was biased

Havingrefusing expandto voir dire.incourt abused its discretion
any place isbias, tookwhether communicationshown no such

irrelevant.
systemrequires judge, ofFurther, oura trial underCere

jurors,questionsjury in which the court and not counselselection
suprajurorunqualified Cere, 423,at 480serves.to ensure that no

duty expand that novoir dire to ensure197. The toA.2d at
onlyjurorunqualified however,arises, after the court isserves
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alerted, by sufficiently facts, possibilitythe ofarticulated to
prejudice. Again, no facts toId. because the defendant articulated
support supposition juror might prejudicedhis that the have been
by any judge,prior upholdweearlier communication with the trial
the defendant’s conviction.

Affirmed.

All concurred.
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