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alerted, by sufficiently facts, possibilitythe ofarticulated to
prejudice. Again, no facts toId. because the defendant articulated
support supposition juror might prejudicedhis that the have been
by any judge,prior upholdweearlier communication with the trial
the defendant’s conviction.

Affirmed.

All concurred.
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orally,Portsmouth, by theCarroll, brief and forofMichael J.
plaintiffs.

Association, P.of SomersworthCoolidge {RonaldProfessional
orally), defendants.for theon the brief andIndorf

Blaisdell,Thayer, George appealand Albertplaintiffs,J. The
they{Perkins, J.) are notSuperior thatof the Courta decision

defendants,by implication, and that thean easemententitled to
Raab, merelygranted them a revocable licenseArthur and Rita

adjacentroadway across the defendants’ land to reachto use the
follow, weby plaintiffs. For the reasons thatproperty theowned

affirm.
large parcelof a of land locatedthe ownersThe defendants were

1977,In the defendants subdividedin Rochester.on Portland Street
34,680-square-foot lotparcels: aseparatepropertytheir into two

(“Lot 1”), approximatelyanfrontage Street andwith on Portland
cityfrontage (“the backthirty-five on three streetsacre lot with

1,roadway, throughpassing LotAland”). five or six-hundred-foot
1979, GeorgeApril,land. Inprovided into the backfurther access

ofbegan negotiations the defendants on behalfwithBlaisdell
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parents purchasehimself and forhis the of the back land. After
meetings, parties agreed purchase price $55,000,fewa the to a of

by 31,which was due December 1979. Mr. testifiedBlaisdell that
during orally agreed grantdiscussions,their the defendants to the

family roadwayBlaisdell a lifetime use of the Lot 1.across He
agreement writing,thatclaimed this was reduced to but was

agreementproduce copyto aunable of the at trial.
plaintiffs began making payments purchaseThe toward the of

conflicting testimony20,the back land on June There is1979.
concerning payment made,finalwhen the was the trialbut court

paymentthatfound the Blaisdells made final ontheir December
conflicting testimony regarding31, 1979. There is also the date on

gave warranty plaintiffs.which the defendants the deed to the The
plaintiffs alleged deed, 14, 1979,thethat dated December was

14;ondelivered December the defendants that theclaimed deed
31;was delivered on December and the trial found thatcourt the

given 31,deed was on December 1979.
Contrary representations concerningto Mr. Blaisdell’s the

grant roadway,defendants’ of a lifetime of theuse Mrs. Raab
anytestified that she and her husband never had intention of

granting plaintiffs use,the a lifetime and would not have sold the
theyplaintiffsback land to knownthe had that the Blaisdells

Instead,wanted such a use. Mrs. Raab testified that when Mr.
during negotiationstheBlaisdell informed defendants their initial

plaintiffs’ roadway getto land,of the desire use the to to the back
they thought right,Raabs him thatthe told it would be all but that

they lawyer Thereafter,would have contactto their first. the
lawyerdefendants’ drafted a document entitled “License to Use

Driveway,” granted Georgein which Mr. and Mrs. Raab “to
familyandBlaisdell the members of his immediate a revocable

driveway ingresspurposes egresslicenseto use a for of to and from”
land,backthe “which is a lot ofsituate on land shown as Lot No.

(Emphasis added.) Although having1. ...” Mr. Blaisdell denied
prior May, 1985,seen this document to Mrs. Raab testified that she

and her husband showed him initialthe draft of the license
July,duringsometime 1979. Mrs. Raab further testified that she
presented plaintiffs copyherand husband the with an executed of

Driveway day31, 1979,the License to Use on December the same
plaintiffs paymentthe their delivered,made final and the deed was

according finding.to the trial court’s
plaintiffs roadwayThe theused across Lot 1 to reach their

property May,June, 1985,without incident from 1979 until when
they goingdefendantsthe informed Mr. Blaisdell that were to
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May presented7, 1985, Mr. Mrs.and Raabrevoke the license. On
entitled “License to Usewith an executed documentthe Blaisdells

plaintiffs’ rightDriveway Revoked,” to useterminated thewhich
rightroadway Disputing toLot 1. the defendants’the across

plaintiffsuse, Lotdrive 1the continued to acrossterminate their
July, posted1985, “Nothethe middle of when defendantsuntil

signsTrespassing” placed to thea wire across the entranceand
driveway. plaintiffs’The lawsuit followed.

plaintiffsBy 31, 1985, the filedof summons dated Octoberwrit
they requested equitablepleadings in toreliefin which addition

Specifically,pertinent appeal.legal theis to thisrelief that not
theyrequestedplaintiffs tofind entitledthat the court that were

driveway agreementpursuant toof an betweena lifetime use the
throughduly appearanceparties. The filed theirdefendantsthe

1985,November, 25,1985. On November the defendantscounsel in
ground plaintiffsthe that the had failedfiled a to dismiss onmotion

plead upona which relief couldof law claim beas a matter to
hearing, J.)granted. {Nadeau,the Court denied theAfter a Trial

May plaintiffs22, 1986, themotion but ordered todefendants’ on
thirty days. plaintiffsparticulars The filedforth of withinset a bill

particulars 1986,23, toor June which thea bill of on about
objection, denial, 1,or demurrer. On Octoberfiled nodefendants

dismiss,1986, filed a second motion to this timethe defendants
improperly seeking equitablealleging plaintiffsthat the were

ruling motion,than on the defendants’ second therelief. Rather
plaintiffs’in writ andissues contained thetrial court severed the

equitableparticulars, ordering separate for the andof trialsbill
through partieslegal March,October, 1986, 1988,theFromissues.

engaged discovery.in
Immediately plaintiffsprior 1988,trial, 23,March theto on

projudgmentrequested a in their favorthe court enterto confesso
file an bill offailure to answer to thebased on the defendants’

by Superiorrequiredparticulars the Court Rules. The defend-as
specificthey responseresponded a the billthat not file todidants

requiringlaw,framed as an atsuit been actionbecause the had
determiningonly filing general appearance. thatof a After thethe

claiming surpriseplaintiffs to defenses that thewere not the
duringmight trial, the court denied theraise trialdefendants

Followingplaintiffs’ merits, thea on the lower courtmotion. trial
byplaintiffs to anwere not entitled easementruled that the

by necessity. Additionally,implication the courtanor easement
presented during trial, theconcluded that based on the evidence

nothinggranted plaintiffs thanmore a revocabledefendants the
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driveway,license “the ofto use the so that defendants’ exercise their
right any rights plaintiffs mayto licenserevoke the terminates the

driveway.”have had to theuse

argument plaintiffs appealThe the make on is thatfirst
granting projudgmentthe trial in themcourt erred not a confesso

responsebased on the failure to file a to theirdefendants’ written
particulars. According plaintiffs, “Superiorbill of theto Court

131, require specificallyRules 133 the to132 and defendants
address, answer, denial,by way allegationsor [sic],of demurr the

plaintiffs’and infacts contained Bill of or haveParticulars the
admitted____”allegations uponand deemedfacts The rules which

plaintiffs relythe state as follows:
defendant, having notified,dulyIf“131. the been shall

neglect appearance day,to enter his on the orreturn shall
neglect attorneyplaintiff’sto file and thedeliver to his
plea, prescribedanswer demurrer the inor within time the
order, pro confesso,the bill shall be ataken and decree

accordingly.entered

defendant, answering bill,allegations133. The in the in the
petition evasivelylibel or shall not do so but shall answer

fully everyspecifically allegation bill,and material in the
petitionlibel or and set hisout defense claimto each
by bill, petition.asserted the libel or ...

alleged bill,All facts in petitionwell the libel or and not
explained answer,denied or in the will be held to be

admitted.”
131,SUPER. Ct. Rs. 133. A petitionwrit differs from a bill or in

partya law,that files writ toa initiate an action at partywhereas a
petitionfiles a bill or to equity.initiate an action in See R. Wie-

Hampshirebusch, Practice,4 New Civil andPractice Pro-
214, (1984).cedure at 157 Hampshire practice,Under New§ a

defendant file responsedoes not an in Instead,answer to a writ.
if the disputesdefendant some allor of the onfacts which the
plaintiff’s based,action is only generalthe defendant need file a

Super.appearance. 131; WlEBUSCH,See Ct. R. R. 4 New
Hampshire Practice, Civil 282,Practice and Procedure at§

(1984). equitable proceedings192-93 In begunand other actions not
by writ, however, necessaryit is for a defendant to file an answer
admitting denying allegations plaintiff’sor the contained in the bill.
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HampshireSuper. Practice,133; Wiebusch,Ct. R. 4 NewR.
(1984).282,§ atPractice and Procedure 193Civil

equitableplaintiff action, orders ofWhen a initiates an
notifyingdefendant, thatare sent the the defendant annotice to

denying allegationadmittinganswer must be filed or each
Super.plaintiffs 124, Ifin Ct. Rs. 127. thecontained the bill.

proanswer,file an the “bill shall be takendefendant fails to
Super.accordingly.”confesso, a R. 131. Inand decree entered Ct.

anyof that the trial court notified the Raabsthe absence evidence
equityplaintiffs infiled an action and that thethe hadthat

required answer,to submit an we cannot rule thatweredefendants
required in the of this case that asan answer was context and a

failing proinerred to enter a decreethe trial courtresult confesso.
byurge by filingplaintiffs implication tothis court find thatThe

theyparticulars, their suit an actionof transformed from ata bill
equity, requiredan in the defendant to filelaw into action which

rule,However, we are aware of no such and thean answer.
authority stating particularplaintiffs that arerefer us to no bills of

apply legalequitable notto actions and do to actions.endemic
Accordingly, requiredwere asthat the not awe hold defendants

response plaintiffs’procedure file an in thematter of to answer to
denyingparticulars, the court did inof and that trial not errbill

judgment proplaintiffs’ for athe motion confesso.
appealargument plaintiffs isThe the make on thatsecond

failing they were entitledcourt in find that tothe trial erred to
concerning byby implication. easementseasement The rulean

presumed “duringimplication ifto existis an easement isthat
permanentunity imposes apparentlyof title an andthe owner

another,ofin favor which at theservitude on one tenementobvious
reasonably necessaryin isof title is and fortime severance of use

enjoyment to which such benefi­fair the tenement use isthe of
Hayes 124, 126, 438,Moreau,.” 104 180 A.2d 439cial... v. N.H.

(1962); Ferguson, 25, 28, 387,Elliott 104 N.H. 177 A.2d 389v.
theory(1962). However, is based of anthis doctrine on thesince
conveyancegrant, surroundingimplied thethe circumstances

(1930);464, 609,Id.; Dow, 467,N.H. 152 611Bean v. 84 A.control.
Bradley 129,Patterson, 802, 803-04, A.2d121 N.H. 435v.accord

question parties(1981). is whether or not “the couldThe131
reasonably thought right granted.”not Bean v.that wasthehave

469,Dow, well settled152 A. at The law is that84 N.H. at 612.
merelyby implication will be found because iteasement notan

grant. State,Morton v. 104 N.H.to have thewould be convenient
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134, 141, 831, Dow, 469,(1962);181 A.2d 836 Bean v. 84 N.H. at
by implication only152 A. at 612. An easement arises because the

parties agreed. Moreau, 126,Hayesso v. 104 N.H. at 180 A.2d at
439; Dow, 469, 612;Bean v. 84 N.H. at 152 A. at see Locke Lake
Colony Barnstead, 136, 139,Assoc. v. Town 126 N.H. 489 A.2dof
120, (1985) (parties’122 intent determines whether interest in land

license).is easement or
plaintiffs argue roadwayThe providedthat the 1across Lot the

reasonably necessaryexclusive access to the back land and was for
Theyits beneficial granteduse. claim that the defendants them the

right roadway during 1979,to use the the summer of and that
“severance of title occurred in June of 1979 when the defendants
effectively property plaintiffs.”sold the plaintiffsto the The are
essentially arguing began June,that the easement theyin when
began shows,to use the back however,land. The record that the

grantedRaabs nothingthe Blaisdells more than a revocable license
driveway, May 7,to use the which was Althoughrevoked on 1985.

Mr. Blaisdell having anythingdenied regardingseen or heard a
prior May, 1985,revocable license to Mrs. Raab testified that she

and her husband showed a draft of the license to Mr. Blaisdell
during the summer presentedof 1979 and him with an executed
copy of theythe license when property 31,closed on the December

During trial,1979. producedthe defendants both the “License to
Driveway”Use and Drivewaythe “License to Use Revoked.”

Furthermore, although plaintiffs arguethe that severance of title
June, 1979,occurred in the record plaintiffsindicates that the did

paymentnot make the final propertyfor the and the deed was not
December,delivered until 1979.

reviewingAfter testimony presented,the evidence and the
plaintiffstrial court thatfound the were not entitled to an easement

by implication. The issue whether or not impliedthere was an
question court,easement was a of fact for the trial and we will not

findingdisturb its if persona reasonable could have reached the
same conclusion presented.based on evidencethe Regan v.See
Perini Power Constructors, Inc., 171, 173, 137,126 N.H. 489 A.2d

(1985); Chaisson, 17,138 State v. 27-28, 95, 101,123 N.H. 458 A.2d
(1983). Based on presentedthe during trial,evidence we hold that

persona reasonable could have found plaintiffsthat the were not
byentitled to an implication.easement

argumentIn above,addition to their plaintiffsthe claim
they possess byan implicationeasement pursuant to RSA 477:26.

provides:This statute
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anyconveyance therein,interest allestate or“In a of real
belongingappurtenancesrights, privilegeseasements, and

granted deemed to beor interest shall beto the estate
contraryconveyance, the shall bein unlessincluded the

unnecessarydeed, in fororderin the and it shall bestated
them eitheror mentiontheir inclusion to enumerate

generally specifically.”or
already belongstatute, mustthis an easementUnderRSA 477:26.

conveyancepriorgranted tofor the easementto thethe estateto
togetherpurchaser.pass and Lot 1 formedThe back landto the
separatedsingle parcel 1977, theirRaabsland until when thea of

Accordingplots.property easements, alaw ofto theinto two
propertyhis or her ownhave an easement overcannotlandowner

Hayesownershipindependent Moreau, N.H.it. v. 104the offrom
439; Easements and Licenses125, Am. 2dA.2d at 25 Jur.at 180 cf.

only(implied(1966) created at time ofcan be§ 24 easement
conveyance). plaintiffs an easement over Lotcontend thatWhile the

existing1979, when theJune, in Decemberin and was1 attached
nothingtheydelivered, morethat hadthe record indicatesdeed was

driveway. Hence, there was noto use thea licensethan revocable
plaintiffspassedthat to theto the back landattachedeasement

propertypurchaseupon reasons,in 1979. For these theof thetheir
theyinapposite proveplaintiffs’ areis toreliance on RSA 477:26

by implication.an easemententitled to
Accordingly, decision and hold thatthe trial court’swe affirm

by implicationpossessplaintiffs over Lotan easementdo notthe
1.

Affirmed.

All concurred.


