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(JohnKerrigan P.A., a.P. & onof NashuaHamblett & Griffith
orally), plaintiff.brief, Mr. for thethe and Griffith

(John Broderick, Jr.,Broderick, T. andof ManchesterMerrill &
orally),brief, Theand Mr. Broderick for U.S.Mark W.Dean on the

Savings Bank of America.
(BruceP.A.,McLane,Graf, Middleton of ManchesterRaulerson &

orally), JosephFelmly Fanaras.brief and forW. on the

P.A., Exeter, Mutrie,of for defendantsBrown and LaPoint
SavingsjoiningWalsh, of The Bankin the briefs U.S.Breiseth and

Joseph Fanaras.of America and

(Lowell plaintiff)Thayer, theW. Lowell orJ. Frederick
bank)Savings (theappealed, cross-Bank of Americaand The U.S.

ruling(Gray, J.)Superiorappealed, that theCourta decree of the
by failingten-year employment contract toLowell’sbank breached

plaintiff’sthe reason for thein its termination votearticulate
damagesdismissal, limited to the amount ofthat the wereand

wrongfulsalary termination until thefrom the date of hisLowell’s
employment.properly Lowellterminated hiswhen the bankdate

right juryimproperly the to a trial anddeniedclaims that he was
awarding damagesin as the fullerred notthat the trial court

for the balance of the contract’sunder the contractamount due
allegeshand,bank, that the trial court erredthe otherterm. The on

employmentfinding Lowell’s contractthat the bank breachedin
terminatingdetermining just cause existed for theafter that

anyarguesplaintiff’s employment, that Lowellis not entitled toand
damages. below, trialforth we affirm the court’sFor the reasons set

jury reverse the trial court’scase without a anddecisionto hear the
holdingruling issue, that the bank didof contracton the breach

by failingemployment include incontract toLowell’snot breach
discharging plaintiff.thereason forits internal minutes the
was the founder of The U.S.that LowellThe record indicates

openedSavings America, in ofwhich for business JuneBank of
February 1984, authorized the boardIn of the stockholders1984.

employmentboard)(the withinto an contractto enterof directors
Augustpresidentplaintiff 13, 1984, Lowellof the bank. Onthe as

ten-year employment contract. Unlikethe executed aand bank
banking industry, did notin Lowell’scontractcontracts theother

express However, the“for cause” dismissal clause.ancontain
provide that Lowell would:didcontract
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Employer’shis full and to“devote time attention the
employand inbusiness his best efforts the[would]

[t]hereunder,performance of his duties shall includewhich
assignedmay himsuch as from time be toduties time to

by Directors, subject generalthe Board of to the direction
Employer.”and control of the Board of Directors of the

promoterThe court found that tenure a andtrial Lowell’s as both
president by inthe bank was a ofof marked course “misconduct”

fiduciary obligations.professional Specifically,violation his andof
that, contrary “duty disclose,”the trial found his Lowellcourt to to

investors,potential employer,had failed inform and his thatto later
bankinghe had from threebeen terminated his most recent

positions. Regarding employment contract, trialthe the court found
wronglythat had board hisLowell informed the that contract was

keythe othersimilar to contracts banks had with their officers.
Deposit CorporationEven after the Federal Insurance (FDIC)

expressnot anrealized that Lowell’s contract did contain ’’for
plaintiffcause” dismissal clause and the toasked amend the

contract, Lowell to dofailed so.
that, officer, consistentlyThe trial court found Lowellas an

plaintiff’srefused to take advice from Thethe board. insubordina-
ranged thorough timelytion preparefrom the failure to a and

budget, employment familyto the ofcontinued several members
board,objections withholdingover the of the to the intentional from

forty-two days highlythe forboard of a critical letter from the
requestingFDIC addressed to report”the board a “full within

forty-five days. The thattrial court noted while thethe letter from
suggested possible penaltiesFDIC mightcriminal the bank have
subject to, indicatingbeen thethat inbank’s future was a

precarious position, permitted “h[a]ngtheLowell letter to around
unpaid acts,like an bill.” In addition to the aforementioned the trial

engaged examplecourt found that Lowell in “the most ofblatant
son-in-law, employeesmisconduct” when his paidhe and both of the

bank, away securingby financingdirected business from the bank
from Savings,another bank for a customer of U.S. in an effort to

gain.personalachieve
Throughout tenure, enjoyedof his Lowell themuch benevolent

protection majoritya ofof the As theboard. board became aware
of misconduct, however, grew amongLowell’s dissension the board
members and 29, 1986,different factions formed. On December
after a seated,new board of directors beenhad the board found
that Lowell had breached his withcontract the bank and voted
unanimously employment president,to terminate Lowell’s as
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January 2, that the boardThe trial court found1987.effective
intentionally specific of Lowell’snot to cite instanceschose

supported Instead, madeits the motion atvote.misconduct which
meeting29, to Lowell’s1986 terminatethe December board

executingmerelyemployment “has isthat Lowell not and notstated
satisfactory manner.”his office in a

employment,termination of Lowell’sAs of board’sa result the
by July 31, 1987,ofwrit summons datedLowell instituted suit a

allegingagainst directors, contract,breachand its ofthe bank
wrongful discharge,breach, and tortious interferencemalicious

request jurytoLowell failed a trialwith relations.contractual
However, the defendants’ counsel filedfiled his writ. whenwhen he

rightsthey preservedappearance, to a trialthe defendants’their
by Superiorjury pursuant 8.to Court Rule

action, inwas involved sevenIn to his contract Lowelladdition
pendingseparate against bank, stillwhich werethe four ofsuits

Savingse.g.,See, BankPalmer v.the end of 1987. U.S.at of
(1989). apparentAmerica, 433, In an effortA.2d 781131 N.H. 553

economy, Dunfeyconsistencyjudicial and Chief Justiceto achieve
Duringassigned single judge pendinghear of the suits.a trial to all

January partieshearing 28, 1988, at which all of the wereona
judgepresent, the the choice ofoffered defendantsthe trial

juryretaining rights trial,a which be scheduled forto wouldtheir
voluntarily waiving jury rights1988, their trial infall ofthe of or

timelyexchange trial. thea bench Counsel for defendantsfor more
juryrights presenceagreed Then,a trial. into theto waive their

attorneys,parties’ athe court clerk scheduled bench trialallof the
begin May 2,to on 1988.

objectionFebruary 1988,5, filed an to the defendants’On Lowell
jury arguedrequest a infor trial. Lowell hisof theirwithdrawal

juryrequestobjection the for ahad on defendants’that he relied
no Heeffort to his waiver.had made revoketrial and therefore

jury request byaof the defendantsthat withdrawalclaimed the
required parties effective, heand that hadall to bethe consent of

apparentlygiven did not rule ontrial courthis consent. Thenot
plaintiff’s objection, 14, 1988, Lowell moved forand on Marchthe

voluntary prejudice.non-suit, aThe bank filed motionwithouta
Apriltakingobjecting plaintiff’s non-suit, 5, 1988,ona andto the

things,hearing amongjudge discuss,to otherheld athe trial
voluntary hearing,request a At an earlierfor non-suit.Lowell’s

his client did not intend tohad indicated thatcounsel for Lowell
hearingdrop any against defendants, atthe and theclaims he had

seekingApril 5, for ahe additional motivationon disclosed an
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reallyvoluntary explained he wanted wasnon-suit. He that what
attorneyjudgea to hear his case. Lowell’s stated:to obtain different

your againstprejudice“I think Honor has indicated a clear
Lowell, go you placeMr. I to and to hisand think before

thingproperty your disposallife and is not a fair to askat
you to do.”

7, 1988,By April judgeorder dated the trial indicated that the
delays permittingand that would from auncertainties result
voluntary prejudice preventnon-suit without the defendantwould

obtaining recapitalization necessaryfrom for continuedbank the its
existence, signal preventand awould “death knell which would the

security.” Concluding grantingfrombank financial the thethat of
plaintiff’s unjustness”motion for would in “manifestnon-suit result

defendants,to the refused to allow the non-suitthe court without
prejudice. The stated:court then

plaintiff has stated“Counsel for the on the record that the
purpose juryreal of the motion is not so tomuch obtain a

judge-shoptrial itas is to because of claimed bias on the
assigned justice. Court, firstly,part of the The is not biased

any degree and,to secondly,whatsoever will not facilitate
what it improperconsiders process.”use of the nonsuit

proceededThe suit to a trial assignedon the merits before the
judge. Althoughtrial employmentLowell’s contract was never

amended to “just pursuantinclude a cause” dismissal clause to the
recommendation,FDIC’s duringcounsel for Lowell conceded trial

dischargethe permittedthat contract the bank his longto client as
Thus,had essentiallyas it cause. the “no-cut” contract became a

trial,days“for cause” contract. After fourteen of the judgetrial
counts,for thefound ondefendants three of the four none of which

claim, however,Lowell contests. On the ofbreach contract the trial
justcourt found for dismissingthat while cause existed the

plaintiff, employmentthe bank breachedhad Lowell’s contract
“the 29th,because board to set forth facts onfailed December 1986

legalwhich could allow thatthe conclusion Mr. Lowell was
just Recognizingforterminated that the mightcause.” directors

legally plaintiff in byvote to the specifyingterminate the future
termination,the cause for his the court determined that Lowell’s

damages equaled salaryofthe amount from the date of his
wrongful such date astermination until the properlyboard should

plaintiff’s employment,terminate the if ever.
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unanimouslyagain to terminate13,1988, votedJuly the boardOn
18, 1988, filed aJuly Lowellemployment contract. OnLowell’s

damage in a sumseeking award statedclarification, amotion for
in whichplaintiff’s motionresponse to thefiled aThe bankcertain.
plaintifflawfully theterminatedit hadthe court thatit informed

ofperiod the assessment13, 1988, time forJuly that theandon
2,Januaryonly fromextenddamage should thereforeawardthe

LowellAccordingly, court awarded1987, the trialto that date.
$104,272.48.damages ofin the amount

plaintiff’sappeal thewill address on isweThe first issue
right to a trialhis constitutionalviolatedtrial courtclaim that the

requeststheirto withdrawby jury by permitting the defendants
Lowell,objection. According toplaintiff’sjury over thea trialfor

unqualifiedguarantees him anHampshire Constitutionthe New
I,partthat article 20by have heldjury. While weright to a trial

involving legalaparties to suitaffords theConstitutionour Stateof
382,Gaffney,trial, McElroy 129 N.H.jury v.right atoclaims the

right maythat this889, have also held386, (1987), weA.2d 891529
422,818, 820, 423408 A.2dwaived, Sperl,Sperl v. 119 N.H.be
Co.,Ins. 107Realty Corp. v. National Fire(citing(1979) Nassif

legal properlyparty action267, (1966)). A to a220 A.2d 748N.H.
by following procedurejury theright a trialher toinvokes his or

8, provides:Rule whichSuperior Courtinset out
by jury shall, soplaintiff,ifdesiring trialparty“A a

entry, and, ifat the time ofupon writtheindicate
appearance time ofdefendant, card at theupon the initial

filing thereof.
rulein accordance with thisrequest jury trialaFailure to

thereof.”waiverconstitute ashall
may his ordescribing partya waivehowthere is no ruleWhile

elected,right haveweby this has beenright jury onceto a trialher
byrightmay his eitherwaive or herpartythat adetermined

Co., 84 N.H.by v. InsuranceStevensstipulation or conduct.express
Savings Bank v.498, (1930); see Danvers275, 283, 149 A. 504

435, (1982).1, 3-4, A.2d 437Hammer, 440122 N.H.

right a trialhis tocase waivedplaintiff in the instantThe
jury trial on hishis for aindicate desireby jury he failed towhen

Super. however, theargues, that onceR. 8. LowellCt.writ. See
trial, toright jury he was entitledto atheirinvokeddefendants

not have beendemand, shouldrely that the defendantsandon their
reliesLowellright without his consent.permitted to waive their
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38(d)on Rule of the Federal Rules of Civil Procedure and similar
procedural arguerules of other States to that the defendants’
request jury parties,for a trial inures to the benefit of all so that

request maythe not be withdrawn without the consent of all
parties. mayWhile this the inbe rule federal courts and various

yet adopted bycourts,State such a rule has not been the New
Hampshire Therefore,courts. since the defendants waived their
right jury tryingtrial,ato the trial court did not err in this suit

case,toas an issues court and we so hold.
appealThe next issue we will onaddress is the defendants’

argument findingthat the trial court inerred that the bank
employment determining justbreached Lowell’s contract after that
terminating plaintiff’s employment.cause existed for the As we

engaged grossabove,discussed the trial court found inthat Lowell
capacity promoter presidentmisconduct in his as both a and of the

contrary fiduciary professional obligations.bank, to his and
despiteHowever, its determination that Lowell’s misdeeds
just dismissal,constituted cause for his the court found that the

by failing specifybank breached Lowell’s contract to the exact
dischargingreasons for Lowell when the termination vote was

Specifically,29,taken on December 1986. the court stated: “Cause
exist,did ... but cause must at the least be set down in the record

terminating continued,when a contract ‘forcause.’”The court later
decree, “[t]hein its that record 29,of the vote taken on December

adequately upon legal1986 ... does not set forth facts which a or
justfactual conclusion of cause can be determined.”

Although employmentLowell’s contract did not contain an
express “just acknowledgedclause,cause” dismissal his counsel
during permitted dischargetrial that the contract the bank to him

specify particularHowever,for cause. the contract did not a
procedure lawfullythe bank had into follow order to terminate

employment. Despite this,Lowell’s the trial court found that the
unlawfully discharged plaintiffbank the because the defendants

during meetingfailed record theto reasons its board on December
29, 1986.

parties freelyThe law is well settled that the to a contract
openly byand terms,entered into are bound Millsits v. Nashua

Savings Loan,Federal 722, 726, 1312,and 121 N.H. 433 A.2d 1315
(1981), and a court cannot rewrite the contract unless the

express parties’ theyinstrument fails to the intentions when entered
agreement, Archibald, 1016,into the see 1020,Gosselin v. 121 N.H.

(1981);302, Thomas,A.2d 598, 603,437 306 Thiem v. 119 N.H. 406
(1979). parties,115,A.2d 118 The record indicates that none of the
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requiredincluding the boardLowell, the contractever claimed that
specific at the time the vote wasbasis for terminationto record the

suggesting theMoreover, evidence that whenthere is notaken.
they requireemploymentparties tocontract intendedexecuted the
contemporaneously withfor dismissalstate its reasonsthe board to

employment.any plaintiff’s reasons,For thesethevote to terminate
parties’the andtrial court to rewrite contracterror for theit was

partpartiesprovision had never intended to be awhich theinsert a
the contract.of

employeragree that an mustwe with the trial courtWhile
dischargeemployee proper undera reason for his or heranoffer

agreecontract, reason must benot that this“for cause” we doa
employer’s when the vote toin the internal minutesforthset

Additionally, responseemployee to ourinthe is taken.dismiss
during argument concerningquestions notice of theLowell’soral

discharge,grounds thatto refer to evidencefor Lowell failedhis
requestedpleadingsin orof notice hishe had either raised the issue

notice of the reasonsthe trial to find that he had not receivedcourt
light this, the trial courtIn of we hold thatfor his termination.

employmentfinding breached Lowell’serred in that the bank
the for its decision toit failed to set forth basiscontract when

during meetingemployment 29,on Decemberterminate his its
damages1986, award of to theand we reverse the trial court’s

plaintiff.

Lastly, requestedJoseph this courtFanaras has that
Supreme Court Rule 23 and awardexercise its discretion under

attorney’s appeal. Because wereasonable related to thishim fees
say appeal faith,or in badthat Lowell’s was either frivolouscannot

Sup.deny request. R. 23.the defendant’s See Ct.we
part andin reversed inAffirmed

part

All concurred.


