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byappellateJr., Concord,Abbott, defender, ofW. Kirk assistant
orally, plaintiff.brief and for the

attorney general (David Peek,Arnold,P. S. assistantJohn
attorney general, orally), for defendants.on the brief and the

HampshireJohnson, The Adult Parole Board deniedJ. New
plaintiffs parolerequest the State Prison. Plaintifffor from

corpuspetitioned superior tofor a writ of habeas reviewcourtthe
(Dunn, petitiondenial, J.) his andthe the dismissedbut Court

subsequent reconsideration. For the reasonshis motion fordenied
below,stated we affirm.

negotiated byplea, plaintiff was thea sentencedAs a result of
Superior April(Bean, J.) 3, 1980, four consecutivetermsCourt on to

imprisonment. term, toThe a sentence of one-and-one-halfof last
attempted degreeimposedyears, firstfor the crime ofsix was

paroled629:1, from each of theRSA Plaintiff wasmurder. 630:l-a.
paroled6,turn, 1987,in so that on June he wassentencesfirst three

began serving his fourth.from his third sentence and
serving awaitingand his minimumhis last sentenceWhile

reportsdisciplinaryplaintiffdate, no andreceivedrelease
drug requestedprograms.completed alcohol abuse Hethree and

parole sentence, 1988,25,was on Marchbut deniedfrom the fourth
(thefollowing hearing. Hampshire Adult Parole Boarda The New

followingBoard) gave not,is atreasons for the denial: “Therethe
probabilitytime, willthis a that Mr. Bussiere conductreasonable

[Pjaroleparole.good while ... at this timeas a citizen onhimself
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of the crime for which Mr. Bussierewould diminish the seriousness
society.”is not in the best interest ofwas convicted ... [and]

petition corpuswrit onPlaintiff filed a for of habeas November
8, 1988, bringing appealfor an of the Board’safter the deadline

by already passedwrit of certiorari had and after thedecision
destroyed.recording parole hearing Ataped of the had been

hearing plaintiff’s petition Superiorthe Courton was held before
1989,J.) February 22, following day(Dunn, on and the the court

ordered the Board to “articulate the basis for conclusions” it[the]
denying request responseInplaintiff’s parole.in to thisreached for

order, gave followingthe Board the court the clarification:

Attempted Degree“Robert Bussiere was convicted of 1st
testimonyMurder. The Board took into consideration of

family victim,members of the Chief of Police of
Manchester, Hillsborough County Attorney,and the who

disposedwas in when ininvolved this case it was of 1980.
Strong given Atty.to the that Peterconsideration was fact
McDonough appeared personally providedhas or a written

prior parole hearings involvingstatement at all Robert
hearing argued justiceBussiere and at each that was not

by dispositionserved the final made for the crime
committed, Atty.objected parolehe eachand to time.
McDonough clearly inputstated that the victim had no into

bargainingpleathe that was made and that he himself
objected agreement.personally to the

petition amongIn publicaddition to a circulated the
by 5,000 citizens,signedwhich was more than the Parole

personalBoard received more than 20 letters from citizens
clearly stating they objected parolethat Mr.to the of

Many expressed greatBussiere at this time. of these letters
sympathy victim, given oppor-with the who was not the
tunity to heardbe when Robert Bussiere was sentenced.

The Parole Board believes that the victims of andcrimes
public rightthe have the to be heard and in this case there
public outcryais that release of Mr. at thisBussiere time

against publicwould be interest.
reaching decision,In this the Parole Board considered

progress inmate,that Robert Bussiere had made as an but
by rightsthis was overshadowed the of the victim and the

public justicedesire of the to see done.”
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year paroleafter theThe Board wrote this clarification almost a
hearing place, transcripttook and without the benefit of a verbatim

superiorrecording hearing. April 3, 1989, the courtof the Onor
corpus,plaintiffs petition for writ habeas and itdismissed of

subsequently plaintiffsdenied motion for reconsideration.
paroleappeal, plaintiff argues first that releaseOn the State’s

libertygrants protectedregulatory scheme him a “level two”
obtaining arguesparole. that thein Plaintiff further Boardinterest

libertyunlawfully infringed upon interest,this and thus violated
denying parole makingrights, by properprocess withouthis due
argues legalfindings. plaintiffSecond, that the Board committed
infringed upon“unlawfully [plaintiff’s]error, thus enforceableand

liberty by denying parole[,] forinterest reasons thatlevel three
regulatory From a liberalnot set forth in the scheme.”were

arguesappearsreading plaintiff’s plaintiffbrief, it that also thatof
legal denying parole that,in for reasonscommitted errorthe Board

regulatoryalthough scheme, were nonethelessset forth in the
improper.

Courtney, 796,807-08, 524,In Bonser v. 124N.H. 481 A.2d
petition(1984), of a writ ofwe the nature for habeas530 described

corpus:
long inhave that the standard of review habeas“We held

corpus proceedings pronouncingwhetheris the court
scope jurisdiction.beyond Ifthe of thesentence acted its

jurisdiction subject matterover thetrial court did not have
personunderlying defendant,and over the theof the action

dischargedseekingimprisoned writ fromand the will be
jurisdiction,However, if the trial hadcommitment. court

judgment conclusive, untilis and and must stand‘“its final
by appeal proceeding canand notrevised ... or other ...

collaterally by ofthe writ habeasexamined and revisedbe
corpus.’”

jurisdictionHowever, of athis that the courtcourt has held
rights plaintiffof the‘lost’when havecan be constitutional

underlying proceedingin whichviolated the resultedbeen
wayplaintiff by petitionThus, a of ain the commitment.

maycorpus collaterally attackwrit of habeas thatfor a
expired,appealproceeding, time for direct hasafter the

canerror established.”if harmful constitutional be
omitted.)(Citations
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prerequisiteprocedural offor a court’s consideration“The
allegation presentcorpuspetition is an of awrit of habeasa for a

libertydeprivation protected Perrin, 124v.interest.” Woodmanof a
omitted).(1984) (citation999, In545, 548, A.2d 1001N.H. 474

(1986),Cunningham, 374, courtA.2d 956 thisBaker v. 128N.H. 513
analysisexplained of anto review the dismissalthe we must use

corpus.petition There are “threewrit of habeasinmate’s for
infringe­liberty]categories [protected interests, orthe denialof

may by defendant as the basisclaimed a criminalment of which be
jurisdiction writs of habeasto issuerelief under a court’sfor

corpus.” 378,Id. 513 A.2d at 958.at
rightsconstitutional to beone” are “inherent or“Level interests

(citation omitted).supraBaker, 378, IfA.2d at 959at 513free.”
allegedplaintiff interest, he wouldwith a level onean interference

guaranteearguing aand Federal Constitutionsbe that the State
conditionally“right person before thea to be releasedof convicted

expiration v. Nebraska Penala sentence.”of valid Greenholtz
Recognizing(1978).1,Inmates, that neither constitution442 7U.S.

right, allegeplaintiffupon does not a level onehim such aconfers
supraGreenholtz, 7; Baker, 380,442 U.S. at at 513interference. See

A.2d at 960.
liberty by or“Level two” interests are those created State federal

By enacting authorizing regulations, jurisdic-and alaw. statutes
grant:tion can

liberty,“rights expectations preserveor to or obtain or to
it____Theinfringegovernment’slimit the discretion to

rights expectationsthese second-level orhallmarks of are
only loss,relative of theirnot the seriousness but also their

[guiding‘particularizedin standards orsources criteria
governmental] decision makers.’ Such standards must

[legal]amount to ‘substantive limitations on official
Only libertywhen adiscretion.’ second-level interest is so

toderived can a claim it be said to rise above the level of
essentiallyhope, depends upon discretionarya which an

judgment, right, mayto the level which beof a claimed
upon proof satisfyof a set of facts relevant to a substantive
standard.

rights byexpectations law,Such or created substantive like
rights categorythe constitutional inor inherent the first

liberty subject procedural processinterests,of are to due
protection.”

supra (citations omitted).Baker, 378-79,at 513 A.2d at 959
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parole statute doesBaker, this State’s releaseIn we held that
obtaininglibertyprovide prisoners ininteresta level twowithnot

holding,parole. the381, that513 A.2d at 960. Since128 N.H. at
parole statute, not651-A:6, release hastheof RSAsubstance

promulgatedparolechanged, ruleshasboardbut the adult
arguespursuant 651-A:4, addition ofthat theIII. Plaintiffto RSA

statutory(rules)parole createdto the schemeboard rulesthe adult
obtaining paroleliberty statute,thein wheretwo interesta level

disagree.standing alone, Wedid not.
regulatoryexamining parole scheme, it isthe releaseBefore

statutoryreasoninghelpful Baker followedto find notheto review
paroleliberty in release:interestlevel two

1983) parole(Supp. a651-A:6, conditions on“RSA :7
obeyprisonerjudgment thewill the law and observeathat

parole These conditions call forif he is released.terms of
particularjudgments;predictive fact thatthere is no

prisonerproven,would, the of suchentitle a to benefitif
statutoryconsequentlyjudgment, basisthere is noanda

parole----While tothe decisionan entitlement toto claim
characteristically by[parole] thecircumscribedisrevoke

amountingprovegovernment to ato factson theburden
denyparole conditions, isthe decision toofviolation

discretionary.'”
omitted).(citations381,Baker, A.2d at 960128 N.H. at 513

persuadesreading us that therulesA of the Board’sfair
wayanyregulatoryparole in limit thescheme does notrelease

deny parole.grantstatutory Theorof the Board todiscretion
part paragraphpertinent statute, 651-A:6,TermsI RSAof theof

parolemayprisoner released on ...Release, be“Aof reads:
paroleappearprovided adult board ... toto thethat there shall

libertyprobability atwill remain withoutthat hebe a reasonable
goodviolating as ahimself citizen.”and will conductthe law

Turningadded.)(Emphasis rules, 301.01,Par in ParPARTto the
“Criteria,”301, states:

Necessary An not beinmate shallCondition.“Par 301.01
granted parole Board a reasonableunless the finds

libertyprobability will remain at withoutthe inmatethat
goodviolating will conduct himself as a citizen.andthe law

finding necessary651-A:6,1. conditionthat is aWhileRSA
granting parole, condition,a i.e.it is notto the of sufficient
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may finding yet deny parolethe Board make that and on
ground providedsome other as in Par 302.”

obviously rephrasalThe first sentence of Par 301.01 is a of RSA
651-A:6, language simplyI. The “shall not ... unless” means that

“necessary prisonerthe condition” must be met before the can be
requiredreleased. It does not mean that release is once that

necessary condition is met. Par 301.01 makes this distinction clear.
Board, 140,See Patten v. North Dakota Parole (8th142783 F.2d

1986) (North statute, parole grantedCir. Dakota “no shall be . . .
unless”); Huggins Isenbarger, 203,v. (7th798 F.2d 1986)205-06 Cir.
(Indiana statute, “may if”); Sellers,not 487,... Thomas v. 691 F.2d

(11th 1982) (Alabama statute,488-89 Cir. prisoner“no shall be
only if”);released ... but Wainwright, 686,Staton v. 665 F.2d

(5th 1982) (Florida statute,687-88 Cir. person placed“no shall be
parole unless”).on ... But see United States ex rel. v.Scott Illinois

Board,Parole and 1185,Pardon 669 (7thF.2d 1982)1188-89 Cir.
(Illinois statute, if”).“shall not ... See also Board Pardons v.of
Allen, 369,482 U.S. (1987).378 n.10

302.01, 302,Par in Parole,”Part Par “Denial of reads:
“Par 302.01 Reasons uponDenial. Based a review of thefor
above criteria in Par 301.01 and in[listed the301.02]
judgment of the Board:

(a) There exists probabilityreasonable that the
individual will not paroleconform to the conditions of

the laws of the Hampshire.State of Newand/or
(b) paroleRelease on at that time would diminish the

crime,seriousness of the encourageor disrespect for the
law, or lessen the deterrent effects of the law.
(c) Release at this presenttime theunderand/or
circumstances could have an adverse effect on

discipline.institutional
(d) treatment,Continued psychological care,mental or
or vocational or trainingother thewithin institution

substantially improvewould prisoner’s capacitythe to
law-abiding uponlead a life release at a future date.

(e) Such other pertinentreasons as the Board deems to
the undercase consideration.”

In “Purpose Rules,”Par 102.03 of the the Board states: “Parole shall
privilege,be somethingconsidered a to be earned rather than

automatically given----”; and Par 201.01 “The Nature of Parole”
privilege,reads: “Parole is a right.not a grantedParole shall be
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societyonlyprisoner when it is in the best interest of both anda
prisoner.”individualthe

quotedhow these wordsWe fail to understand could be
plaintiff liberty obtaininggrant protected ininterestconstrued to a

parole. imagine description theIt is difficult a clearer of Board’sto
libertyplaintiff interest,has no twobroad discretion. Because level

subject processparole proceduraltohis denial was not due
protections. 381,Baker, at 513 at 960. We therefore128 N.H. A.2d

plaintiff’s processparole denial forreview due violations.cannot
explanation libertyof level threeWe return to Baker for an

interests:
liberty cognizableinterests, inlevel habeas“The third of

legal rightsproceedings State,in this thatthe courts of are
bearing grantto or to withholda on official decisionshave

directlyliberty, enforceable under Stateand which are
cognizable inAn has a interest thelaw. individual thus

liberty.”affectinglegality of action his... the State’s
(citations omitted).379, InBaker, at other128N.H. at 513A.2d 959

libertyplaintiffwords, can interference a level threeshow an with
petitioninterest, writ ofthus win under his for habeasand relief

legalcorpus, certainif he can that the Board committedshow
liberty. 381,Id. at at 961.affected 513 A.2derrors that his
alleges legal findingplaintiffFirst, error in the Board’s

probabilitynot, time,“[t]here a reasonable that Mr.that is at this
good parole.as a citizen while on ...”will conduct himselfBussiere

acknowledges findingBoard’s stand if itthe must isPlaintiff that
Superintendentbysupported Hill,v.Seea “modicum of evidence.”
protects plaintiff(1985).445, This standard from455472 U.S.

plaintiffarbitrary capricious alleging legal error,Inand decisions.
argues meet modest standard.the failed to even thisthat Board

findingjudgingwayHowever, the waswe have no of whether
transcriptbysupported ofevidence no thea modicum of because

hearingparole clarification, written at theThe Board’sexists.
year hearing,superiorrequest thea after is notthe court almostof

transcript,transcript. the“Absent a issue offor thea substitute
[finding]sufficiency support cannot bethe raisedof the evidence to

supports [finding].”presume the evidence thewe will thatand ...
(1979).874, 876-77, 790,Paine, 409119 A.2d 791-92Paine v. N.H.

finding stands, theBoard much of remainderBecause this of the
prisonerargument provideplaintiff’s that acrumbles. The rulesof

paroled if not acannot be Board finds there is “reasonablethe
liberty violatingprobability remain withoutthat the inmate will at
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gooda citizen.” The Board islaw and will conduct himself asthe
any justificationrequired provideto further for atherefore not
finding. inparole has made this The Board this casedenial once it

denial,parole our reviewprovide reasons for the butdid additional
necessarily obtain reliefreasons is limited. Plaintiff cannotof those

petition reasons werehis unless the Board’s additionalunder
arbitrary Seeplainly or violated the State or Federal Constitutions.

Hancock, 238-39, 9, (1975);237, 11v. 115 N.H. 339 A.2dMartel
458,Dumschat, (1981)Board Pardons v. 452 467Connecticut U.S.of

J., concurring).(Brennan,
argues taken intoPlaintiff that the Board should not have

publicity placed weight the victim’sadverse or so much onaccount
Moreover, plaintiff forasserts the Board had no basisdesires.

society’sfinding parole in findthat would not be best interest. We
findingsor arbitrariness in andno constitutional violation these

arguments concerningplaintiff’s them.therefore dismiss

attorney generalThe is the chief law enforcement officer
agreed negotiatedpresumed that he to thefor the State. It must be

subjectcounty attorneyplea in is to theand sentence this case. The
Danais, 487,attorneyauthority general. Wyman v. 101 N.H.of the

prosecutorial must be(1958).A.2d The voice of the State147 116
singular; improper county attorney, in officialhence it is for the his

pleacapacity, appear paroleto board to criticize thebefore the
bargain sentencing approved by attorneyand recommendation the

contrarygeneral opinionand to offer his own at this time as to what
agreed-uponhave been the sentenceshould recommendation.

However, county attorney’ssince the views cannot be found to have
why the Board willparole,been the conclusive reason denied we

despite attorney’scountyreverse the Board’s decisionnot the
improper conduct.

Last, arguesplaintiff impermissiblythat the Board
sentencing finding parolejudiciary’s by thatinvaded the function

argumentwould “diminish the seriousness of the crime.” This
findingpresents a colorable claim that the violates theBoard’s

Constitution, attention, althoughitState and therefore merits it
exclusivelyultimately sentencing judicialfails. While is an

function, entirelyparole thethis decision did not rest on Board’s
sentencing.properviews as to

Affirmed.

All concurred.


