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Nardi, Manchester, Cazden,Vincent ofJ. and Elizabeth of Man-
(Mr. brief,chester Nardi Ms.and Cazden on the and Ms. Cazden

orally), for J.Regis Chagnon Manchester Co.Mortgaged/b/a

Jones, (RonnaP.C.,&McSwiney, Semple Douglas of F.Concord
Waldron, Jr.,and B. brief,Wise on theGeorge and Ms. orally),Wise

for Brad Morrow Morrow Millwork.d/b/a

(CharlaP.A.,Kfoury & Elliott of Manchester Bizios onLabbe the
brief and fororally), Sundeen Lumber Company, Inc.

Manchester,A. Ewing, Bank,Scott of noAmoskeag filed brief.for

JOHNSON, ThisJ. case involves the ofconflicting claims three
creditors,junior J.Regis Chagnon Manchester Mortgage Co.d/b/a

(Manchester (Mor-BradMortgage), Morrow Morrow Millworkd/b/a
row), (Sundeen),and Sundeen Inc.Company,Lumber surplusto the

of a mortgagefunds sale. Bank billAmoskeag interpleaderfiled a of
superiorwith the court to thedetermine distribution of the surplus

juniortheamongfunds creditors. Manchester Mortgage theappeals
12, J.)December 1988 of Superior (Manias,decision the Court to

distribute the surplus funds first to Morrow and then the tobalance
Sundeen, moneynoreserving for Manchester Mortgage. We affirm.

The lower followingcourt found the facts:

Bank held the“Amoskeag subjectfirst on themortgage
property; mortgage given 14,1986.this deed was Mayon On

24, 1987,February Manchester Mortgage recorded a mort-
gage $25,196.72deed to secure a note in the amount of with
the ofregistry Althoughdeeds. the mortgage deed was
properly acknowledged,executed and through inadvertance
[sic], the that wasdocument recorded did not contain the

rather,page but[acknowledgment] the ofsignature page
promissory 11,1987,the Marchnote. On Morrow filed a writ

$18,000in the amount ofattachment ofto secure a debtof
$17,967.49. attorneyMorrow’s performed title anda search
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deed asmortgageMortgage’s]of [Manchesterwas aware
1987, attach-26, filed anOn Sundeen LumberAugustfiled.

$18,000in to secure aon the amount ofpropertyment the
$16,655.21 and did notinterest costs. Sundeenplusofdebt

proceedings,toPursuant foreclosurea title search.perform
contactedBank a title search andperformedAmoskeag

after Amoskeagthe proceeds remainingregardingcreditors
cor-Mortgage thenits Manchestermortgage.satisfied

28,on 1987.”instrument Septemberthe recordedrected

(1)were:Mortgage actually recordeddocuments ManchesterThe
Associates, Inc.froma Thomas Robinsonmortgagefirst ofpagethe

(T.R.A.) ondescription propertywith a ofMortgage,to Manchester
(3)(2)Bow; the signaturethe page, re-typed;in sameKnox Road

(4)T.R.A.;note, and the rec-beinga the makerpromissoryofpage
the “to bor-authorizinga of T.R.A. Presidentord of votecorporate

projectcompletefit the constructionsuch sums as he sees torow
Rd., . . .” The and ac-mortgage’s signatureon Knox Bow.located

no claim towas not recorded. T.R.A. assertedknowledgment page
proceeding.is not a to thispartythese funds and

Sundeen hadruled that neither Morrow norsuperiorThe court
ofnotice Manchester Mortgage’s mortgageactual or constructive

defectivelyit Morrow this rea-adoptswas so recorded.because
hand,theMortgage, argueson Manchester on othersoning appeal.

(1) had of the deeddefectivelythat: Morrow actual notice recorded
inquireit title search and toperformed obligedbecause a was to as

(2)deed;of the had notice of thevaliditythe Sundeen constructive
deed, and with notice ofdefectively chargedrecorded thus must be

(3)search;it have andwhat would learned had it a titleperformed
notice, must be placedunder the of constructive Sundeenoperation

as toobliged inquirein and therefore was topositionMorrow’s also
Mortgagevalidity agreesof the deed. Sundeen with Manchesterthe

Morrowobligatedbythat what was disclosed Morrow’s title search
offurther, on of the existenceand thus Morrow noticeinquire putto

search, Sun-But not a titleperformsince Sundeen didmortgage.the
it fromthe deedrecording protectsdeen that defective of theargues

actual notice of the mortgage.constructive or
defectivelyand saw theAlthough performedMorrow a title search

in-obligatednot tomortgage, we hold that Morrow wasrecorded
creditor,further, an attaching prospectivesince it was not aquire

purchaser.bona fide



14

The applicablestatutes to this case are RSA 477:3-a and 477:7.
477:3-aRSA reads:

deed or“Every other conveyance of real estate everyand
court order or other instrument which affects title to any

estate,ininterest real except probate records and tax liens
bywhich are law exempt from recording, shall be recorded

at inlength registrythe of deeds for the county or counties
in which the real deed,estate lies and such conveyance,
court order or instrument shall not be effective as against
bona fide purchasers for value until so recorded.”

RSA 477:7 reads:

sale,“No deed of bargain and nor othermortgage convey-
estate,ance of real nor leaseany for more than 7 years from
thereof,the making shall be valid to hold the same against

any butperson grantorthe and his heirs only, unless such
attested,deed or lease be recorded,acknowledged and ac-

to thecording provisions of this chapter.”

New Hampshire is a jurisdiction. is,“race-notice” That a
or creditorpurchaser has the senior ifclaim he or she records with­

out notice of a prior unrecorded interest. The purpose then of the
recording statutes recited above provideis to notice to the of apublic
conveyance of or encumbrance on real estate. The statutes serve to
protect both those who already have ininterests land and those who
would like to acquire such interests.

Two ofprinciples “race-notice” legislation importantare for
First,this case. all purchasers or creditors are held to be construc­

tively notified of any interest,recordedproperly whether or not the
purchaser or creditor actually aperforms title search. See Lovell v.

(1880)71,Osgood, 60 N.H. 72 a(concerning statute recordingfor.
Second,mortgages personalty).of ifeven no of arecording prior

made,interest is a subsequent purchaser or creditor cannot have
senior claim to the ifreal estate he or she has actual notice of the

interest atprior the time the claimsubsequent is recorded. See
Kidder, (1875).488,Moore v. 55 N.H. 493

theseApplying claim,first toprinciples Morrow’s we find
that Morrow had neither constructive nor actual notice of Manches­
ter Mortgage’s prior mortgage. No constructive possible,notice was
since mortgagethe was properlynot recorded. See supraLovell
(when a statute expressly requires something to be onplaced the
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defective).record, any recordingof the item rendersabsencethe
adiscoveryin is a ofthis case whetherquestion party’sThe unique

investigatehim her toormortgage obligatesrecordeddefectively
actuallywas exe­mortgagewhether ain order to determinefurther
investigate,partyIf the is toacknowledged. obligatedcuted and

what investiga­with actual of theis noticechargeablethen the party
A of theshow; i.e., of reviewwill the existence the mortgage.tion

ofa the treatment at­law reveals distinction betweenrelevant case
creditors, hand, to becomepersons wishingthe one and oftaching on

a(BFP), held thaton the other. This court haspurchasersbona fide
a BFP has ac­BFP to once suchduty investigatehas aprospective
in the real es­interestknowledge party’s possibleof anotherquired

here,where, an recordedtate, improperlyin case assuch as the
search, BFP ontitle thus thethrough puttingis amortgage found

Carr, 114of holder. Sawin v.securityof claim a Seepossiblenotice a
(1974) (BFP’s462, investigateto arose fromdutyA.2d 924N.H. 323

occupied prem­theparty claimingthe third interestfact thatthe
(BFP’s(1905)Flanders, 345,ises); A.v. 73 N.H. 61 675 obli­Kidder

propertythe seller ofinvestigate arose from fact that thetogation
of the of a contract for the sale ofbuyerinformed the existenceorally

Anproperty). attaching mayon the creditorstandingtimber then
v. Com­Corp’non record. See General Motors &c.simply rely the

(1930) (in348, 350, 150 739, dictum,A. 741 court over­84 N.H.pany,
prior involving containing languageruled decision real estate

registerthat errors or omissions of a of deeds would notindicating
of real estate who had hisgrantee properly presentedaprejudice

Gilman,of for Hill v. 39 N.H. 88conveyance recording);instrument
(an(1839) animproperly mortgage againstrecorded was invalid at­

creditor,taching who had attached the heproperty, notwithstanding
record).of as itknowledge mortgage appeared uponhad the the

Thus an have a priorcreditor can actual notice of interestattaching
if aduringshe a recorded interest titleonly properlyhe or discovers

or learns of the existence of the interest. Gen­independentlysearch
involved of rather thanmortgages personaltyeral Motors and Hill

however, for arealty; we find that there is no reason different rule
is holder aproperty personal. mortgagewhether the real or The of

the obligation properlyhas to see that the instrument is executed
and recorded.

Prospective attachingBFP’s and creditors are treated differently
Ain this of their commercialdiffering goals. pro-context because

goodBFP wants to obtain title to and thusspective property may
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a if aforego on the ispurchase prior mortgage discoveredproperty
and cannot be made offarrangements by the seller to the mort-pay
gage. Even an improperly mortgage,recorded such the inas one this
case, is evidence that someone intended to record a Be-mortgage.
cause a BFP ahas desire obtainpotential to the free andproperty

encumbrances,clear of all such evidence is him orenough obligateto
investigate beyondher to the record to determine whether a prop-

erly and acknowledgedexecuted mortgage actually exists.
creditor, hand,An attaching on the performsother ti-generally a

tle search in order to plan ahead financially. Unlike the prospective
who wishes to sure willmake he or she anobtain interest in aBFI^

encumbrances,property andfree clear of the attaching creditor sim-
know ifply many creditors,wants to how any, alreadyhave recorded

ever,an ininterest the ifproperty. Rarely, will an attaching creditor
forego recording simply because another creditor has recorded first.
An attaching creditor in positionthis would likely record the attach-
ment waysand then look for additional to secure the underlying

Further,debt. the attaching creditor who has titledone a search will
in all,be a position to evaluate its chances of a orrecovering portion,

none of the debt and make business decisions accordingly.

Because of the profound differences the agoalsbetween of
BFP creditor,and an attaching we hold that an attaching creditor
need not ofinvestigate outside the record to adetermine whether

has, fact,inmortgage been properly executed and acknowledged.
Thus, Morrow’s attachment was effective.

claim,Turning notice,to againSundeen’s we nofind con­
actual,structive or of Manchester Mortgage’s prior mortgage. Since

recorded,the was nomortgage improperly constructive notice is
possible. Morrow,Like anSundeen was creditor. Thusattaching
Sundeen have no duty investigatewould had to wouldand not have

notice,been on actual even if itput performedhad a searchtitle and
found defectivelyManchester Mortgage’s mortgage.recorded Since

bySundeen did not learn of the mortgage any means beforeother
attachment, it hadrecording its no actual the mortgage.notice of

Thus,Morrow recorded before trialSundeen. the court cor­
rectly priorities Morrow, Sundeen,decided the order of as follows:
and Mortgage.Manchester

Affirmed.
THAYER, JJ., result;SOUTER and inconcurred the the others

concurred.


