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further evidence as the parties present.could Because the court
course,takes the Icontrary dissent.respectfully

Thayer, J., injoins the dissent.
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Batchelder, In declaratoryJ. this judgment action seeking to
have the Laconia FeeImpactSchool Ordinance declared invalid and
void, the defendant ofCity (City)Laconia appeals a ofruling the

J.)(O’Neil,CourtSuperior granting the plaintiff’s motion for sum-
mary judgment. uponThe sole issue which summary judgment was-

City’sgranted legal authority imposewas the to itwhat calls a
“growth uponimpact fee” certain new residential construction
within thecity. Citythe Because failed to follow the procedures re-

by its own ordinancequired levythe ofgoverning special assess-
ments, trialwe affirm the grantcourt’s of summary judgment and do
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thenor constitu-City’s authorityof legalissue thenot reach the
ordinance.tionality impactof the fee

summaryofas result of a grantcomes to us thethis caseSince
our pur-forare but sufficientsparseavailable factsthejudgment,

legalas thea background,these facts asmainlyWe presentposes.
controlling.iswith its own ordinanceof City’s complianceissue the

housingis the owner of a manufacturedMooney,Markplaintiff,The
PlanningLaconiaLaconia, bybeen theapprovedin which haspark

isdevelopmentunits. Histhirty-eightfor hundred andBoard two
26, 1988, theAprilOnsoutherly boundary city.at of thelocated the
be as apaida fee toimpactschooladoptedLaconia CouncilCity

Thebuilding permits.anyissuance of residentialon thecondition
persixty-nine squarecentsat the rate ofchargedfee is to beimpact
to usedthese funds are beThe school for whichof area.buildingfoot
northerlyin theconstructed, be locatedbut is toyet plannedis not

city.of theportion
Council-Managerprovidinga charter aCityThe underoperates

1970,ina held the votersThroughof referendumgovernment.form
charter, ofincorporated provisionswhichCity’sthe currentadopted

241:3).1979,by49-A Laws(repealedthen-effective RSA chapter
49-A, majorRSA which is the focus of ourlanguage chapterThe of

in 78 thein is found sections 77 and underappeal,attention this
“Special Assessments.”general heading

powerResolution. The council shall have“49-A:77 Council
expensecent of theexceeding fifty perto determine that not

shall as-any improvement defrayed by specialof bepublic
and shallupon property especiallysessments the benefited
the esti-so resolution. Such resolution shall statebydeclare

of themated the what costimprovement, proportioncost of
assessments, whatspecial part,thereof be andpaid byshall

the number ofany, general obligation city,if be a of theshall
paid,in be andspecial mayinstallments which assessments

land and premises uponshall the districts ordesignate
which assessment shall be levied.special

by councilFixed Ordinances. The shall“49-A:78 Procedure
assessmentcomplete specialordinanceprescribe by general
estimate ofconcerning plans and specifications,procedure

costs, the of assess-hearing, making specialand thenotice
errors, specialofcorrection of thement and collectionroll

assessments, makingany concerningand other thematters
theby special assessment method.”improvementsof



32

49-A:77, 241:3).1979,RSA :78 (repealed by Laws
These sections were adopted as the oflanguage sections 7:01 and

7:02, inrespectively, Article VII of the 1970 Withcharter. the adop-
sections,tion of these the city council gained the authority levyto

special anyassessments for municipal capital improvements under-
by legislature, however,taken it. The repealed RSA inchapter 49-A

1979, and the effect of here;that isrepeal disputed in particular, the
parties dispute whether the ofrepeal RSA chapter by49-A implica-

7:02,tion also repealed sections 7:01 and and with them the City’s
assessments,power levy specialto thus presenting an whichissue we

do not address in appeal.this
In charter,accordance with section 7:02 of the 29,1984,on October

the Laconia City Council adopted 67 ofchapter ordinances,its pro-
aviding procedure by which to impose special assessments. Among

proceduralother specifics, chapter 67 allows the enactment of spe-
cial assessments to be byinitiated only one of two methods:

“(a) A petition signed by the owners of at least two-thirds of
propertythe proposed special assessments; or,for

(b) A petition signed by the city manager having attached
consent, inthereto writing, from the owners of at least

one-half of the property proposed for specialthe
assessment.”

67, § ChapterCh. 1. 67 requiresalso the city assessor to compute the
amount of the special perassessment parcel of property assessed
and to bill the owners of assessed atproperties the time they are
billed for their annual real 67, §estate taxes. Ch. 8. Through the
enactment 7:02,of sections 67,7:01 and has,and chapter Citythe if

repealthe of chapterRSA 49-A has not affected the legitimacy of
charter provisions it,pursuantenacted to both the im-authority to
pose special assessments and a procedure whichby to do so.

On 28,1987,December the city council adopted still another ordi-
nance, 69,chapter providing a toprocedure be followed in levying
what the ordinance denominated “growth impact fees.” It is note-
worthy that at both the hearing on the summary injudgment motion

court,the superior appeal,and on the City contends that the author-
ity to enact these “growth impact fees” lies in sections 7:01 and 7:02
of the incity charter and chapter 67 of the general ordinances, gov-

the oferning levy special assessments. inAlthough its written objec-
tion plaintiff’sto motion for summary judgment, and in its affidavit
below, the failed toCity argumentmake the that “growth impact
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them asassessments, on we treatappealessentially specialfees” are
such.

therelating imposi-tochapter 69ofmany provisionsAmong the
ones, to thisrelevantfollowingfees” are theimpact“growthtion of

“such new devel-uponbe leviedfees” are toimpact“Growthappeal.
share of theto theis proportionatean whichamount]...opments [in

inCitythebyor to be builtfacilityimprovementany capitalofcost
69, § I. The de-Ch.development.”such neworder to accommodate

fee is to be madeimpactimpose growthneed to aof thetermination
of the Laconiaor the chairmancity managerby either theinitially

in formthecityto the councilpresentedis to beBoard andPlanning
69, official§ II. The buildingCh.by party.eitherpetition signedof a

of the fee for eachthe amountcomputingforis bothresponsible
69, § TheIX.collectingfor the fee. Ch.andimprovementproposed

per-aprior issuing buildingtomust collect the feeofficialbuilding
mit. Id.

Boehner, Man-City18,1988, D. the LaconiaFebruary KennethOn
Impactfor School“Petitiona document entitledager, submitted

It inis assertedCitythe Laconia Council.to the members ofFees”
chapterof 69 ofto thepursuant provisionsthat it is filedpetitionthe

reasonsassignedLaconia. TheCitythe ofordinances ofpublicthe
contained therein as follows:arepetitionfor the

enrollments, of increaseda resultelementary“Increasing
Schoolstressed the Laconiahavedevelopment,residential

close to orschoolselementaryWith all DistrictDistrict.
will not beenrollmentscapacity, additionaloperatingabove
A newhealth, ele-safety and welfare.publicconducive to

on otherpressuresis to relieve thementary school needed
District schools.

elementarya newof the need forAn estimated 38.88%
overexpectedresidential growthis attributable toschool

Therefore, cost ofcapital38.88% of theyears.tenthe next
school, $1,594,080 less, for propertyor creditproposedthe —

by impact system.the feebe raisedpaymentstax —will
unitshousingnew residentialCity,the entireThroughout

. . .on a foot basis.charged squarethe feewill be
fromyears theof this fee will be tenimpactThe duration

implimentationdate of [sic].”
1988,26, impact feeadoptedthe theApril city growthOn council

was tomanager. Thepetitioned by City’s purposeand therequested
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in partfinance the elementary school,construction of a new theand
fee a charge sixty-nineamounted to of cents per square foot of build-

area being imposed uponto the everyissuance of building permit for
anythe ofconstruction residential orbuildings additions thereto.

The was madeadoption pursuant to 69.chapter
The plaintiff was assessed the fee and filed a inpetition superior

for a declaratorycourt judgment, requesting the court to declare
26,invalid and void Aprilthe 1988 ordinance theadopting school

Inimpact fee. the he alsopetition requested the court to order the
toCity with itrepay anyinterest fees had collected under the ordi-

nance, to issue withoutbuilding permits fee,the of theimposition
plaintiff’sand to pay attorney’s reasonable fees and expenses. After

Citythe filed its answer to the forpetition declaratory judgment, the
plaintiff filed a summarymotion for onjudgment the limited issue of

legalthe authority City adopt fee,of the to the impact arguing that
chapter 26,69 and the onpetition adopted April 1988, do not rest

any answer,upon legal authority. In its Citythe relied for authority
to impose the school feeimpact upon general police powers dele-
gated byto it legislature,the the “essential legal framework” of
which in 674:44,existed RSA 674:36 and RSA both addressing the
regulatory power of planning boards byestablished local legislative

The Citybodies. also thatargued decisions,a number of this court’s
including Props., 817,Inc. v. Town Plainfield, 117 N.H.Land/Vest of

(1977) KBW,379 A.2d 200 and Inc. 392,v. 115Bennington, N.H. 342
(1975),A.2d 653 propositionthesupport that the legislature intended

to delegate authorityto cities the to require todevelopers pay their
ofshare improvementoff-site costs bynecessitated the development.

During oral argument on the summary motion,judgment the City
attempted relyto on the assertion that the impactschool fee is actu-

assessment,ally a special authorized under section 7:01 of its
charter.

The trial court in plaintiff’sruled the Relyingfavor. upon Dugas v.
175, 181,Town Conway, 71,125 N.H. (1984),480 A.2d 75 the courtof

City onlyreasoned that the had those powers granted byto it the
legislature Cityand that “the has provided authority byno which [it
could,] inacting the role of boardplanning or building inspector[,]

. require. . the payment impactof fees.” CityThe argues before us
that the growth impact imposedfee under chapter 69 is in fact a
special assessment, to portionlevied offset a expenseof the neces­
sary to build a public elementary school, and that authority levyto
such an inassessment exists section 7:01 of the city charter. The
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fee,theauthority imposelacks toCitythat therespondsplaintiff
thethe ofrepealed portionchapterof RSA 49-Arepealthesince

Further,7:01,charter, assessments.specialpermittingsectionCity’s
a assessmentspecialnot enactcity council didthat thehe asserts

67, andchapterin 7:02 andset out sectionto theaccording procedure
is in factif feealternative, impactthe schoolhe thatarguesin the

specialto assess-relativecity provisionsthe charter’sunderenacted
unjust and unconstitutional.ments, is illegal,fee as enactedthe

assessment,fee a specialif the isimpactWe that evenagree
67contends, chapterof section 7:02 andproceduresCity theas the

invalid.and,it it is Un­consequently,in enactingfollowedwere not
7:02, for the67, the petitionto sectionpursuantenactedchapterder

two-­of at leastbyeither the ownerssignedfee must beimpactschool
assessments, or bythe specialforproposedthe propertythirds of

consent ofthe writtenattached theretocity manager, havingbutthe
theproposed spe­forpropertyone-half of theof at leastthe owners

in67, § the recordpetition1. The containedCh.cial assessment.
Boehner, but lacksthe Kennethsigned by city manager,us isbefore

one-half, much lessof the owners ofattached written consentthe
Thus,two-thirds, peti­thefor assessment.property targetedof the

with 67.comply chaptertion did not
ofthat amounts individualAdditionally, requires67 thechapter

billed tobe the assessor andby cityassessments calculatedspecial
regularwith an-properties alongowners of assessedspeciallythe

67, im-§ under schooladopted,8. As thenual real estate taxes. Ch.
26, 1988, officialbuilding computesof theAprilfee ordinancepact

foot,fee, of andper squareon a charge $.692472the total based
issuingbuildingfrom beforepermit applicant,collects the fee each

and col-In the calculationaspect, regardingthis secondpermit.the
fee, 26,1988 fee ordinance doesthe the schoolApril impactlection of

with 67.comply chapternot
fee, City’sof the ordi­adopted, chapterthe as violates 67Because

assessment, itnance, hadof the specialwe not address the meritsdo
in of theenacted, lightincluding validity,the continuedvalidlybeen

and 7:02 of49-A, of 7:01of RSA sectionschapterrepeallegislature’s
issuesconstitutionalitytheneed we addresscharter. NorCitythe

Manchester,Cityv.Tanningunder Seal Co.by plaintifftheraised of
Theatre,(1978); Inc.693, 1382 Hooksett Drive-InN.H. 393 A.2d118

(1970); Dover, 93287, 124Hooksett, N.H. 266 A.2d Rollins v.110v.
(1945).448, 44 113N.H. A.2d
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Finally, upholdwe the trial court’s order that Citythe pay the
plaintiff’s attorney’s fees. The plaintiff conferred a substantial bene­
fit on Laconia building permit applicants, citizens and taxpayers by

the ofbearing burden setting aside this invalid special assessment.
Marine, Blizzard, Inc.,Irwin v.Inc. 126 271, 277, 490N.H. 786,A.2d

(1985).791 His attorney’s ought, therefore,fees to be shifted to the
ofCity Laconia. Id.

Affirmed.
All concurred.
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