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Finally, upholdwe the trial court’s order that Citythe pay the
plaintiff’s attorney’s fees. The plaintiff conferred a substantial bene­
fit on Laconia building permit applicants, citizens and taxpayers by

the ofbearing burden setting aside this invalid special assessment.
Marine, Blizzard, Inc.,Irwin v.Inc. 126 271, 277, 490N.H. 786,A.2d

(1985).791 His attorney’s ought, therefore,fees to be shifted to the
ofCity Laconia. Id.

Affirmed.
All concurred.
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(Ed-Durand, DoverFisher, Woodman & ofWilloughby, Clancy,
orally), plaintiff.T. the brief and for theClancy onward

Association, of R.(ClydeSomersworthCoolidge Professional
theorally),brief and for defendant.Coolidge on the

ofBROCK, availabilityto therequiresThis case us considerC.J.
determine,visitation, for firstand to thegrandparentcourt-ordered

a which auto-time, byof child aadoption stepparent,whether the
of divests theparent,the a natural alsoextinguishes rightsmatically

The de-of that side.rights grandparentsvisitation oncourt-decreed
Mercieri, anfendant, from order of theappealsLorraine Preston

J.)(Nadeau, visita-her motion to terminatedenyingSuperior Court
For the reasonsawarded to theprivileges plaintiff.tion previously

follow, wethat affirm.
ofPreston, grandmotherThe Rose is theplaintiff, paternalMarie

son, RickyPreston, Jr., toRicky onlyA. who was the child born her
Preston, deceased, defendant,Sr., toduring marriagenow his theA.

old,When child four hisyearsLorraine Preston Mercieri. the was
home,from the defendant and left the family filingfather separated

1985,13, Junesuddenlyon before he died onFebruarydivorcefor
of and until25, proceedings,the the divorceDuring pendency1985.

Preston, mother,death, Sr., hisRicky A. resided withhis accidental
result, hisplaintiff, young Ricky grandmotherthe and as a visited

every weekend.
however, of par-the suffered the hisTragically, separationchild

father, subject ofents, onlyhis become the aand the death of to
dev-grandmother.between his mother and his The child’sbitter war



38

sense,loss his father inastating of was acompounded, by ofthe loss
his grandmother, refused,because the defendant after her husband’s
death, anyto allow further visitation plaintiffbetween the herand

shut-out,Notgrandson. prepared easilyto be plaintiffthe afiled
in the courtpetition superior seeking formalized visitation rights,

3,1986,and on the grantedJune court the requested rights, reason-
ing that the plaintiff had love for her and hegrandchild,considerable

her,for and grandmotherthat the was entitled to visits itbecause
was “in the best interest of the theychild that occur.”

Noting the child’s problemscontinued nightmareswith and stut-
ters, which developed hisduring parents’ divorce action and wors-

death,ened after his father’s the court the heart-recognized
wrenching effect upon the child of his family’s hostility,intense and
the byemotional deficits suffered the child as a of theresult sudden

ofcleavage familyhis bonds. Because the parties could not agree
upon ofspecifics visitation,the what constituted reasonable ofrights
and in whether theparticular, plaintiff permittedwas herto have
grandchild overnight, courtstay the clarified that reasonable visita-
tion included occasional overnights and weekends at her beach cot-

intage the summer. court,The defendant then appealed to this
thereby creating another link in lengthythe procedural oflineage

case,this and a pre-hearing conducted,evaluation was at which time
matter,partiesthe to settle theagreed stipulations thatfiling were

eventually superiortheapproved by court.
meantime, however,In the husband,the defendant’s present David

Mercieri, court,initiated inadoption proceedings the probate accom-
adoption 1988,the inplishing the fall of without reference to the

pending litigation and to Bywithout notice the plaintiff. letter dated
11,1988,November the defendant’s unilaterallycounsel proclaimed

the of void,”court order visitation “null advisingand the plaintiff’s
counsel “Rickythat has been adopted... and thus clients noyour are
longer his grandparents.” recourse,legal Seeking once again,
through court,the superior plaintiffthe afiled tomotion enforce the

defendant,stipulations, turn,inand the afiled motion to terminate
further visitation. The court held that the toplaintiff’s entitlement

grandchildvisit her thesurvived stepparent andadoption, ordered
partiesall to comply stipulationwith the previously approved, warn-

ing the defendant that the court would not hesitate to exercise its
justiceauthority, required,as if she directlyinterfered either or indi-

rectly with grandmother’sthe of Thisexercise her visitation rights.
followed.appeal
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statute,170-B:20, adoptionHampshirethe NewRSAPointing to
severedschemeHampshire adoptionthe Newclaims thatthe mother

father, nowhislaw, biologicalchild, familyfrom the tree ofather
Mercieri, togetherfather, Daviddeceased, a newand substituted

athe status ofchild acquiredthat thelineal sorelationships,with his
thestranger tohis and became astepfatherin torespectsonnatural

father, plaintiff’sthethereby extinguishingof his naturalblood-line
contactsquestion grandparentalofleavingand therightsvisitation

fa-adoptiveof theand thatown discretionto the defendant’ssolely
andin the careif remainedther, the child hadjust as it would be

disagree.Weparents.biologicalof his marriedcustody
issue, todoorof thegenerationwith a newIn families blessedmost

safe; towatchgrandparents do notis andunguardedonesyoungthe
grandparentsBut fortheir own.right guardorinvade another’s

in-world, invitesclosingthe doorfrom grandchild’stheircast-out
effect, welfare.uponif has the child’sany, visitationas to whatquiry

birth, it,holdingitshave a sincecherished childgrandparentsWhen
and com-knees, gladnessmoments ofsharingon itstheirprattling,

distress, affectionlove and returnedin of the child’sit hoursforting
filial right.of attachment andfeelingsinstinctivebeget

however, to allow visitationlaw, obligationthe parentalAt common
426,Ford,“moral, 66 N.J.Mimkon v.and not legal.”was considered

(1975) Reiss, 46 La.199,431, (quoting201 Succession332 A.2d of
(1894)). Thus, law,347, 353, 151, ascend-152 at common15 So.Ann.

the links of love and hered-only bygrandchildrenants were bound to
if,complain byheard to suddengenerationand neither could beity,

wrench, withapart. courtsAlthough sympathizedwere forcedthey
when,of of indifferenceby parentalthe reasonplight grandparents

intolerance, denied, authoritygrandchild parentalaccess to a wasor
off-regardwith to the ofgenerally supreme upbringingwas deemed

child-rearingand interfere with decisionscourts refused tospring,
contact withgrandparents prohibited meaningfulexcluded andthat

(Mont.743,See, e.g., v. 760 P.2d 745Reilly,Kanvickgrandchildren.
1988) (under law, grand-had no to visitgrandparents rightcommon

214, 563,children); Whitaker, 213,re St. 522 N.E.2dIn 36 Ohio 3d
(1988) (at law, ofgrandparents legal righthad no accesscommon565

512,Herreras, 511,MarriageIn 159 Ariz.regrandchildren);to of
(1989)673, had no of visitationlegal right768 P.2d 674 (grandparents

(Tenn.446,law); Evans, App.v. 778 448at common Clark S.W.2d
1989) (at to visitlegal rightlaw had nograndparentscommon
grandchildren).
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Guarding against upon parentalthe State’s encroachment
Supremethe Court therights, of United States has arecognized

familyrealm ofprivate which the State cannot v.enter. Princelife
(1944).Massachusetts, 158, judicial321 U.S. 166 The reluctance to

derives,interfere parental prerogativeswith thehistorically, from
notion that have aparents natural entitlement to the “com­exclusive

care, custody,panionship, management”and their Stan­of children.
Illinois, (1972).645,ley v. 405 AdheringU.S. 651 to this oftradition

family autonomy, the Supreme consistentlyCourt has emphasized
rightthe of to raise theirparents children in theiraccordance with

beliefs,own and atphilosophies however odds with andaverage,the
right,has sustained the theparenting right marrylike to and estab­

home,lish a a liberty protectedas fundamental interest four­by the
(1965)479,teenth v. Connecticut,amendment. Griswold 381 U.S. 488

J., Nebraska, 390,(Goldberg, concurring) (citing v. 262Meyer U.S.
(1923)).399 In New Hampshire, rightsthe of parents familyover the

“natural,are considered essential and rightsinherent within the
meaning Constitution, I,of the New Hampshire part article 2.” In re

P., 791,120 798, 178,Diana N.H. 424 (1980), denied,A.2d 182 cert.
(1981); —,452 U.S. 964 State v. Robert 713, 716, 393H. 118 N.H. A.2d

(1978).1387, Thus,1389 parents enjoy a constitutionally protected
fit,to theirright theyraise children as bysee unfettered undue State

intrusion.

But, thewhile common law has long thatacknowledged
parental are to therights orderly“essential pursuit happiness byof

men,” Meyer supra,free v. Nebraska significantand more and price­
less than merely“‘liberties which derive from economic ar­shifting
rangements,”’ Stanley v. Illinois supra (quoting Kovacs v. Cooper,

(1949)77, (Frankfurter, J.,336 U.S. 95 concurring)), the parental
in raisinginterest children without State intervention is not without

Rather,limitation. the ofparental right family autonomy subjectis
to a corresponding duty parton of parentsthe to foradequately care

children,their child-rearingand arerights secured lawby onlythe to
parents dischargethe extent that their obligation. See Purinton v.

Jamrock, (1907).187, 201, 802,195 Mass. 80 N.E.2d 805 The State
inhas a interest the ofcompeting jurisdic­welfare children within its

tion, patriae,and asmay, parens intervene in iffamilythe milieu a
is Prince v.child’s welfare at stake. Massachusetts supra. Accord­

absolute,ingly, parental rights are not but are subordinate to the
parensState’s patriae power, yieldand must to the welfare of the

child.
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intervention wasagainstlaw presumptionthe commonBecause
inter­autonomy, Statefamilyof nuclearthe traditionuponpremised
unfit,wereparentsor not theturned, historically, on whethervention

(1978), was246, familyor theWalcott, 248v. 434 U.S.Quilloinsee
In Best InterestsNote, theAdoption:See Visitation“intact.” After

(1984). was633, a childChild, Rev. 651 When59 N.Y.U.L.theof
married, parents,biologicalof hiscustodyin the care andliving

in visitationdenying grandparentsunanimousvirtuallycourts were
acknowledgedhence, judiciallynohadgrandparentsandprivileges,

430,Ford, 332 A.2d at 201v. 66 N.J. atSee Mimkonof access.right
era).in Recog­pre-statutoryeases that denied visitation(collecting

failshowever, family autonomyof nuclearpremisethat thenizing,
have en­many jurisdictionsisfamily disrupted,the naturalwhen
when, bylegalwith recourseproviding grandparentsstatutesacted

divorce, parentsone of the natural becomesof either death orreason
continued contact withand can no ensurelongerabsentlegally

(1987);See, §l ARIZ.Alaska STAT. 25.24.150e.g.,grandchildren.
1989); §§ 197.5Ann. 25-337.01 Cal. Civ. Code(Supp.Rev. Stat.

1989); §(1971); § Ga. Code Ann.(Supp.Rev. Stat. 19-1-117Colo.
1988); 1989);§ (Supp.Ind. Ann. 31-1-11.7-2 La.19-7-3 Code(Supp.

(West 1989); Laws§Ann. 9:572 Mass. Gen. Ann.Supp.Rev. Stat.
Comp. 722.27(b)(West 1989); §119, § Mich. Laws Ann.Supp.c. 39D

(West 1989); 1989);§Ann. 452-402 N.J.(Supp.Mo. Stat.Supp.
(West §1989);§ Laws Ann.Supp.Ann. 9:2-7.1 S.D. CodifiedStat.

48-2-15(b)(1) (1986);(1984); 48-2B-1,§§W. VA. WYO.25-4-53 Code
(1987).20-2-113(c)§Stat.

to confine court-ordered visitation to the dissolution orDeclining
context, the cat-jurisdictions statutorily expandedother havedeath

visitation,who formay petition authorizingofegory grandparents
terminated, see Miss. Code Ann.parental rightswhen arevisitation

(1990);93-16-3, 1989);§§ Nev. Rev. Stat. 125A.330(Supp.93-16-7
(West10, 1986);§ Supp. parentsAnn. Tit. 5 or when theOkla. Stat.

nest,with their child to and thegrandparentalhave returned the
periodhas lived with the for an extended ofgrandchild grandparents

time, (1988); 40-9-1,§§Minn. 257.022 N.M. Ann.see Stat. Stat.
(West(1987); 21-23, §§ Supp.40-9-2 Pa. Stat. Ann. Tit. 5311-5314

1989). ifjurisdictions standing petitionother to the childgrantStill
reasons,not, inliving family.is for other an intact natural See IOWA

(1989) (if§ inresidingAnn. 598.35 child born out of wedlock orCODE
(if(1989)home); child);Fla. Stat. has desertedparentfoster 752.01
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(1986) (if jail§ in or child hasparentTex. FAM. CODE Ann. 14.03 is
abused).been orneglected

Moreover, twenty jurisdictionsat least have statutesopen-ended
visitation,to for ofpermitting any grandparent petition irrespective

See, §Ala.e.g., (Supp.the child’s custodial status. Code 30-3-4
1989); (1987);§ §Ark. Ann. 9-13-103 Gen. Stat.Stat. Conn.

571-46(7)(1983); 1989);§46b-59 HAW. Rev. STAT. IDAHO(Supp.
Ky.(1983); (1986);§ §Kan. Ann. Rev.Code 32-1008 Stat. 38-129

752(6)(1984); 19,§ §Stat. Ann. 405.021 Me. Rev. Stat. Ann. Tit.
1989); (1989);§Ann. Neb. Rev. Stat.(Supp. Mont. Code 40-9-102

(1988); 1990);§N.Y. DOM. Rel. LAW 72 N.C. Gen.(Supp.43-1802
50-13.2(bl) (1989);§ § 14-09-05.1 (Supp.N.D. CENT. CODEStat.

1988); §1989); § Code Ann.(Supp.R.I. Gen. Laws 15-5-24.3 S.C.
1989); (1984);§Tenn. Ann. 36-6-301 Utah(Supp.20-7-420 Code

(1989); §§Tit.§Ann. 30-5-2 Vt. Stat. Ann. 15 1011-1016Code
(1989);§1987); Rev. Ann. 26.09.240 Wis. Stat.Wash. Code(Supp.

(1988).ANN. 767.245

proliferationthe recent of visitation statutes that ei­Despite
ther or for the of a de­explicitly implicitly grant standing parents

for visitation of Newpetition grandchildren,ceased child to
subject,first on the effective at the time ofHampshire’s legislation

court,in visitationhearing superior appeal,the the and on addressed
458:17,in context of a divorce. RSA VI with RSAonly Comparethe

1989) 1,enacted effective(Supp. (newly legislation, January458:17-d
1990, in whichvariety family grandparentsout a of situationsspells

visitation). however,Inmay Hampshire,for New visitationpetition
judicially enlarged grandparentshave been to include outsiderights

458:17, Ward,of Roberts v.statutory categoryof the RSA VI. 126
388, (1985); DOUGLAS,.3A.2d 478 NEW HAMPSHIREN.H. 493 C.

Family (1982 1989).Practice, 242,§Law at 225 and Reason­Supp.
byof child the beaconing that “we have made the best interests the

matters,” held that the su­guide custodywhich to all this court has
grand-­court utilize its toperior may “parens patriae power permit

child, inwhen it is in the best thevisitation interests ofparental
392,458:17, not at 493applicable.”situations where RSA VI is Id.

Thus, justificationin theHampshire grantingA.2d at 482. New for
notions of ordepend upon kinship;visitation does not bloodlines

rather, it the interests of the child which areprimarily protectedis
393,of the at 493not the Id. A.2d at 482.right grandparent.and

contrast, incourts have that the case ofmany parentalfoundBy
death, for visitation is basedstanding upontograndparents’ petition
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tograndparentsthetheory permitswhichrights”a “derivative
child is not com-so that theparentin the shoes of a deceasedstand

Grandparentfamily. Ingulli,of the Seecut-off from one sidepletely
L.87 W. VA.Rights,And LegalSocial PoliciesRights:Visitation

(1985). that a295, theory grand-adhere to the311 When courtsRev.
an adop-natural parent,is derived from that of thestatusparent’s
also heldparent generallyof the isrightswhich terminates thetion

rightstatutorythegrandparent uponof the whichto end the status
of court-or-rests, thethereby divesting grandparentvisitationto

488,Case,See, 263 Ark. 565Poe v.privileges. e.g.,dered visitation
501,Tarwater, 524 P.2d(1978); v. 215 Kan.Browning612S.W.2d

Nobliski, 157,(1974); Mich. 276 N.W.2d 541App.Bikos v. 881135
(1979).

essence,cases, in thaturges,on these the defendantRelying
and terminatetheoryof the derivativereasoning rightswe theadopt

invita­decline the defendant’sprivileges.visitation Weplaintiff’sthe
First, many leadingof thereasons. we note thattion for several

defendant, havearea, upon byin above and relied thethis citedcases
See, e.g.,enactments.by subsequent legislativepreemptedbeen

(1987) (overrules supra);§ Poe v. CaseAnn. 9-13-103Ark. Stat.
(1986) (overrules v. TarwaterBrowning§Ann. 38-129Kan. Stat.

1989) (over­(West§ Supp.LAWSAnn. 722.27bsupra); Mich. COMP.
supra).Bikos v. Nobliskirules

Second, bybeen viewed courts as a clashtypicallythe issue has
in visita-applicableembodied the State’sconflicting policiesbetween

that au-statutes. Faced with a visitation statuteadoptiontion and
with ofcategories grandparentsthorized contacts certaincontinuing

andrights parentsan statute that divested all ofadoption legaland
child,kindred to the courts often reconciledrespectcollateral with

by finding adoption super-dilemma that the statuteapparentthe
rights.extinguished grandparentalseded the visitation statute and

(Ala.Bronstein, 780, 1983);434 So. 2d 782 MatterparteSee Ex of
(Iowa 1980). However, inGardiner, 555,287 N.W.2d 559Adoption of

us, because thestatutory plain-the case before there is no conflict
interests of theprivileges uponvisitation are founded the besttiff’s

child, derivativeany statutory recognitionrather than of inherent or
that therights kinship. Manifestly, plaintiff’sof it cannot be said

as a andlegal grandparent,are her statusrights dependent upon
hence, to au-operatethe New statute does notHampshire adoption

divest thetomatically plaintiff’s rights.
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note, moreover, isgrandparentwhere visitationWe that even
jurisdictions au­statutory authority, many expresslyuponpremised

Dismayed byin of stepparent adoption.visitation the contextthorize
fiat, thatby judicialwhich proclaimed,the results of casesunhappy

grand­from theirgrandparents visitingforeveradoption precludes
children, by enacting statutesmany legislatures respondedState

whenvisitationvitalitythe of court-orderedexpressly upholdwhich
See, §by e.g., CAL. Civ. CODEstepparent adoption.it is followed

(1983);(1971); § FLA. STAT. 752.01CONN. Gen. STAT. 46b-59197.5
§(1989);§ Kan. Ann.(1989); Ind. Ann. 31-1-11.7-2 Stat.Code

(West 1989);(1986); § MASS.Supp.LA. REV. STAT.Ann. 9:57238-129
Comp.(West119, 1989);§ Supp.c. 39D Mich.Laws Ann.Gen.

(West 1989); (1988);MINN. 257.022Supp.§Ann. 722.27b STAT.Laws
93-16-3,93-16-7 1989); §§§Ann. Mo. Ann. Stat.(Supp.Miss. Code

(1989);§1989); Ann. 40-9-102 Nev.MONT. CODE(Supp.452-402
(1987);§(1990); Ann. 40-9-2N.M. Stat. N.C.Rev. Stat. 125A.330

50-13.2(b1) (1989); § 14-09-05.1§ N.D. Cent. CodeGen. Stat.
(West 1986);1989); 10, § PA.Supp.Ann. Tit. 5(Supp. Okla. Stat.

(West21-23, 1984);§Ann. 5314 S.D. CodifiedSupp.Stat. Tit.
(1984);(1984);§ §Ann.Ann. 25-4-54 Tenn. Code 36-6-301Laws

1987).§Ann. 1016 (Supp.Vt. Stat. Tit. 15
jurisdictions, judicially.In the same result has been reachedother

(Colo. 1988);419, 421Marriage Aragon, App.In 764 P.2dSee re of
(IowaKeleher, 22, 1985); Laffey,N.W.2d 26 v.Patterson v. 365 Welsh

(Ohio 1984); 77,681, Witt, 79,v.684 Chavis 285 S.C.App.474 N.E.2d
(1985); 587,74, Petition 359 S.E.2d 592Nearhoof,328 S.E.2d 75 of

(W. 1987). Beinhauer, 529,100 Or. 786Mickey App.Va. But see v.
RDS,(1990); (Wyo.787 P.2d 968AdoptionP.2d 1317 Matter ofof

1990).
in partstatuteHampshire adoption provides pertinentThe New

that:

final of theadoption,the issuance of the decree“Upon
adoptingchild be considered the child of theadopted shall

same andrights privilegesor entitled to theparent parents,
if hadsubject obligationsto the same duties and as heand

in or . . .adopting parent parentsborn wedlock to thebeen
be considered the child oflongerthe child shall noadopted

no be entitledparent parents longernatural or and shallhis
subject anyor to of theany rights privilegesof the orto

a with the naturalor of child toobligations respectduties
but, aby step-or when a child isparents; adoptedparent
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marriedwho isparentto his naturalrelationshiphisparent,
of thebyin reasonwayno be alteredshallstepparentto the

adoption.”

170-B:20.RSA
analogya botanicalemployingfond ofwere onceAlthough courts

describingsurgery,and treeadoptionofconsequencesthebetween
family treefrom its ownwhich “severs the childas a decreeadoption

now rec­another,” ofmajority jurisdictionstheuponitengraftsand
inrationaleloses itsanalogythat such animplicitly,at leastognize,

firmlywhere the child remainsadoptionstepparentof athe case
tree, brokendespite thefamilyof his naturalto one sideattached

Menzie, 1015, 1017v. 542 N.E.2dBaileyother side.on thebranches
1989). Thus, be­(Ind. distinguishcourts nowmanyDist.3rdApp.

in the legalwhere the child remainsadoption,a stepparenttween
thewhereadoption,and a traditionalparent,of a naturalcustody
to­parents,of the naturalparents,two new and bothchild receives

families, See Patter­are substituted out.with their extendedgether
supra.v. Keleherson

child is an infantIn the case of a traditional where theadoption,
relations,naturalbonds have not formed withyetand emotional

of confi-justifyreasons for which a shieldpolicy secrecythere are
visita-ensuring anonymity precluding post-adoptionanddentiality

adoption byforsurrender their newborn infantsparentstion. When
the formationcomplete family “permitsseverance of tiesstrangers,

andwith the new that can ‘bloomrelationship parents hopefullyof a
In reof the threat of outside interference.”forever’ freegrow

(R.I. 1983) (citation omitted).Nicholas, 1359, 1360 How-457 A.2d
isever, secrecythe concern forit is almost too obvious to state that

child, where astepparent adoptionin the of an oldercompellingnot
exists between the child and hisrelationship alreadysubstantial

achieved because the childanonymityand cannot begrandparents,
and retains emotional tiesgrandparentsand remembers hisknows

adoption.afterwith them

one, child’s natu­In such as the where thepresenta situation
of grand­the love and commitmentsuddenly,ral has diedparent

of which lessens the traumasecuritycan be a sourceparents
such adeath. To terminateby parent’s abruptlytheoccasioned

inhumane, wouldwould and andrelationship be cruelmeaningful
statute, fur­our which seeks toadoptionthe behindpolicyfrustrate

the child’sAccordingly,welfare of the child. we hold thatther the
se,effect, upon the court-by stepfather perhis has noadoption
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ordered visitation of hisrights paternal grandmother. The trial court
concluded that the best interests of the child would be served by-
continued, visitation, and we find no abuse of discretion. We note that

order,the trial court’s like all visitation,orders concerning subjectis
anyto modification at time aupon showing of changed circumstances

affecting the welfare of the child.

fees,theAlthough plaintiff requests attorney’s we cannot
conclude that this action was commenced or withoutprolonged “any

is,inreasonable claim the law as it or it mightas arguably be held to
be,” Fearon, 494, 502, 1379, 1383Keenan v. 130 N.H. (1988),543 A.2d
and we decline toaccordingly, attorney’saward fees.

Affirmed.
Thayer, J., Soijter, J., joined,with whom concurred specially;

the others concurred.

Thayer, J., concernconcurring specially: My over ourextending
regarding grandparentcase law visitation from the presentedfacts

Ward, 388, (1985)in Roberts v. 126 N.H. 493 A.2d 478 to those cen­
around thetering adoption tempered bystatute is the Legislature’s

statute,amendment to the grandparent visitation RSA 458:17-d
1989), 1, 1990.January one, however,effective(Supp. No has claimed

that, if thatapplicable, statute would affect the outcome of this case.

Souter, J., injoins the special concurrence.
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