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ordered visitation of hisrights paternal grandmother. The trial court
concluded that the best interests of the child would be served by-
continued, visitation, and we find no abuse of discretion. We note that

order,the trial court’s like all visitation,orders concerning subjectis
anyto modification at time aupon showing of changed circumstances

affecting the welfare of the child.

fees,theAlthough plaintiff requests attorney’s we cannot
conclude that this action was commenced or withoutprolonged “any

is,inreasonable claim the law as it or it mightas arguably be held to
be,” Fearon, 494, 502, 1379, 1383Keenan v. 130 N.H. (1988),543 A.2d
and we decline toaccordingly, attorney’saward fees.

Affirmed.
Thayer, J., Soijter, J., joined,with whom concurred specially;

the others concurred.

Thayer, J., concernconcurring specially: My over ourextending
regarding grandparentcase law visitation from the presentedfacts

Ward, 388, (1985)in Roberts v. 126 N.H. 493 A.2d 478 to those cen­
around thetering adoption tempered bystatute is the Legislature’s

statute,amendment to the grandparent visitation RSA 458:17-d
1989), 1, 1990.January one, however,effective(Supp. No has claimed

that, if thatapplicable, statute would affect the outcome of this case.

Souter, J., injoins the special concurrence.

Belknap
No. 89-235

HampshireThe State of New

v.

LearyJohn

13,April 1990



47

(Tina Schneider, assistant at-Arnold, attorney generalP.John
brief), brief for the State.byon thetorney general,

Concord,defender, briefbyofappellateE. chiefDuggan,James
for the defendant.

after adefendant, was convictedBROCK, Leary,The JohnC.J.
J.)(Dunn, while intoxi­drivingofin the Superiortrial Courtjury

1989),offense, with­operatingcated, subsequent (Supp.RSA 265:82
assault,263:63, simpleandRSAresponsibility,of financialproofout
in deny­the trial court erredOn he thatappeal, arguesRSA 631:2-a.

to his war­subsequentobtainedhis motion to evidencesuppressing
follow, we affirm.arrest. For reasons thatrantless

13, 1988, was observeda white truckAprilthe ofDuring evening
In-in Tilton.on Winter Streetstoppedit off the road andpulledas

other,truck, [and]each“fighting, punchingthe two men wereside
“the truckthetelephoned police,the horn.” As one witnessblowing

lawn.”and front[her]across the street ontouprolled
approx-scene atand arrived at therespondedofficerspoliceTwo

side of thepassengertheapproachedOne officerimately p.m.6:36
theofficer observed thatthe defendant. Thespokeand withvehicle
andslurred, glassy,his were red andeyeswasspeechdefendant’s

the vehicle.of fromcominga odor alcoholstrongthere was
side, a wit-sitting passengerwas on thethe defendantAlthough

of theoccupantsthe officers that thescene informedness at the
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officers,exchanged places. bytruck had When asked one of the the
defendant admitted that he had been the driver.

The defendant to theagreed administration of field tests.sobriety
truck,hepolice difficultyThe noticed that had the heexiting stag-

and, tests,hegered duringas walked the he started to fall to the
observations,uponBased theseground. placedone of the officers the

under arrest drivingdefendant for while intoxicated. He was then
handcuffed and to the that atransported hospital so blood alcohol
test could be and so that he could outperformed bybe checked a
doctor.

At the the defendanthospital, threateningmade remarks and
withpolicestruck the officer his knee. After he had been physically

restrained, the consent lawimplied was reviewed with the defendant
he to to aagreedand submit blood test. The defendant’s blood alco-

hol content was percent..33
intoxicated,The defendant was withcharged driving while second

offense, without of financialdriving proof responsibility and simple
trial,At juryassault. his the defendant thatadmitted he had been

drinking prior intoxicated,”to his arrest and that he “prettywas but
he denied that he had been the ofoperator the truck. He was found

allof three His sentence aguilty charges. included total of seventy
correction, $1,300indays the house of a fine and revocation of his

for years.driver’s license three
trial,Prior to the defendant had filed a motion to suppress alleg-

alia,inter thating, statutoryhis warrantless arrest was without au-
Thisthority. arguedmotion was trial and wasduring denied. On
the defendant claims that the trial inappeal, court erred its ruling,

(war-that arrest authorityhis was without under either RSA 594:10
arrests) 1989) (alcohol(Supp.rantless or RSA 265:83 acci-related

dent), and that evidence obtained subsequent to his arrest should
suppressed.have been

A warrantless arrest for a in­violation such as whiledriving
(RSA 265:82)toxicated is authorized when the offense is committed

594:10,1(a). But,in presencethe of the officer. RSA inarresting this
case, providesthe record no evidence that the officers observed the

fact,operatedefendant or even to Inattempt operate the truck. the
officers were unaware that the defendant untilhad been sodriving

a to thebyinformed witness events their arrival. There­preceding
fore, 594:10,we that arrest justifiedconclude the was not under RSA
1(a).
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immediate detentionpermittedis whenarrest alsoA warrantless
RSAexigent circumstances.specifiedto certainnecessary avoidis

policewhen a officerexist594:10,1(c). These circumstancesexigent
“will notbe arrestedpersonthat the tocause to believehas probable

offense, orof thedestroywill or conceal evidencebe apprehended,
RSAorinjury damage property.”topersonalfurtherwill cause

au-1(c). arrest was594:10, defendant’sthat thearguesThe State
of the imme-becausecircumstances statuteexigentthebythorized

andalcohol contentthe defendant’s bloodto determinediate need
safety.posed publictothe threat the defendantbecause of
of the defend­for evidenceprocuringofficers’ concernpoliceThe

responsible.andcontent was both reasonableant’s blood alcohol
ob­ofimportancetheconsistently acknowledgedcourt hasThis

610,test, N.H.see 125Wong,alcohol State v.taining timelya blood
245,(1984); Schneider, 242,262, v. 124 N.H.626, A.2d 272 State486

194, 197, 308887, (1983); State, A.2d113 N.H.Harlan v.470 A.2d 889
(1973). sample mayin a856, Any delay taking bloodsignificant858

of evidence of a defendant’s condition atState reliablethedeprive
indriven and could result the lossbeingautomobile wasthe time the

meaning “destroythe or conceal evidence”within the ofof evidence
594:10,1(c). Schneider, 245, 470124v. N.H. atof Stateprovision RSA

However, this has not held that the metabolizationat 889. courtA.2d
circumstances,blood, in specialin the absence of otherof alcohol the
the ofjustifysufficient to arrest aexigencya situation ofcreates

246,at at 890.without a See id. 470 A.2dsuspect warrant.
driver, well ofsafety safetyof intoxicated as as the othersThe an

also concerns. Themay by driving, legitimatewho be affected his are
safetysuch for publicwe must address is whether concernsquestion

a under the “furthersuspect’scan arrest without warrantjustify
damage exigentor of the cir-personal injury property” provisionto

cumstances statute.

indicated that the risk toclearly publicThe haslegislature
exigencyan intoxicated can create an suffi­safety posed by person

action, person’sto merit the immedi­extraordinary includingcient
areinvoluntary permitted placeand detention. Police officers toate

aor as result ofincapacitated,who are intoxicated their usepersons
alcohol, for to RSAprotective custody up twenty-fourof into hours.

1989).172-B:3, I, An incapacitatedII is(Supp. personintoxicated
assure orsafety appearshe to need medical care to hisappearswhen

ofpassive safetyan or to the others. RSAto active threatpresent
1989).172-B:1, a sta-protective custodyIX is civil(Supp. Although
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tus, 172-B:1, 1989), arrest,RSA XIII it(Supp. likemay, involve the
involuntary detention of an individual. The detention is founded
strictly upon the ofjudgment the officer that a person is intoxicated
or incapacitated within the 172-B:1, IX,of RSA Xmeaning (Supp.
1989), and requires no warrant or preliminary ashowing to neutral

1989).magistrate. 172-B:3,1, IISee RSA (Supp. Consistent with the
inlegislative expressedconcern provisions, that,these we conclude

awhen officerpolice probablehas cause to that an intoxi-believe
cated person driving,has been and detained,unless may continue to
drive, injuryrisking others,to himself and circumstancesexigent
exist which apermit seizure of the person without warrant. We
therefore hold that the active or passive threat toposed public safety
by an intoxicated driver can justify a warrantless arrest under the

personal“further orinjury damage to ofproperty” RSAprovision
1(c).594:10,

If the exigent circumstances form for protec­the basis both
arrest,custody policetive and a isofficer not automatically required

to the driver intoplace protective untilcustody an arrest warrant
can be obtained. An arrest warrant affords un­protection against an

on probablereasonable seizure based thanless cause. By placing a
in protectivedefendant acustody, effected,seizure is and that sei­

zure cannot then avoided bybe the ansubsequent forapplication
arrest warrant. We note that it is inperhaps the better interest of a
defendant priorto be informed to his being custodytaken into
whether it is the intention of policethe to criminalpursue charges.

In case,this police officers had probable cause to believe that
the defendant driving theywas minutes before arrived at the scene.
The record supplies foradequate support the officers’ reasonable
belief that the defendant was intoxicated while the vehicle.operating
In addition, defendant,the not inalthough seat,the driver’s was

vehicle,found in the and there is no evidence that the vehicle was
incapable operation. circumstances,of further Under these where
the officers had cause to believe that heprobable resume driv­might
ing, the warrantless arrest bywas authorized the exigent circum­
stances statute to the own lifeprevent safetyrisk to his as well as the
of others.

Because we hold that the defendant was properly arrested under
594:10, claim,the ofprovisions RSA we need not hisaddress second

that his was not byarrest authorized RSA 265:83.

Affirmed.

All concurred.


