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JOHNSON, J. This is an from anappeal order of Superiorthe
J.)Court (Groff, denying the defendant’s for'attorney’smotion fees.

The issue is whetherpresented the trial court in denyingerred the
defendant’s motion jurywhere the bydetermined a preponderance

evidence, form,of the using speciala verdict that the plaintiffs set
fire their own into home order to obtain proceeds.insurance We
affirm.

In plaintiffs1982 the ancommenced action against the defendant
for fire insurance benefits under a homeowner’s policy.insurance
The defendant refused to onpay the thatground the orplaintiffs,
someone inacting their behalf and theirwith knowledge, committed
arson, and that the plaintiffs were toattempting collect insurance
proceeds Afraudulently. jury 1988,trial held in January, inresulted
a general for Inverdict the defendant. generaladdition to the ver-
dict, the thejury followingrendered special verdict:

“1. findyou by preponderanceDo a of the evidence that the
fire which at the plaintiffs’occurred inhome ofJanuary
1981 was the result of the willful and burningintentional of

by plaintiffsthe thebuilding or someone on be-acting their
half knowledge?with their

XYES NO_
by2. Do findyou preponderancea of the evidence that the

plaintiffs willfully concealed or misrepresented any material
fact or concerning subjectcircumstance the of the insur-
ance?

YES X NO_
Do findyou3. that the plaintiffs falselyswore torelating
subjectthe of the insurance for the ofpurpose theobtaining

policy proceeds?
XYES NO_

If anythe answer to of the threepreceding questions was
yes, deliberate no further and mark the attached general

inverdict form the appropriate place ‘Verdict for the
Defendant.’”

trial,Following the the defendant filed attorney’sa motion for fees
was,based on the theory jury’s specialthat the in effect,verdict a

that the instituted inruling plaintiffs litigationfrivolous bad faith.
83,See 86,Indian Head National Bank v. 129Corey, N.H. 523 A.2d

70, (1986). 5, 1988,72 The motion was by Maydenied an order dated
and appealedthe defendant the thisdecision to court. vacated theWe
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forcourtthe superiorthe matter toand remandedcourt’s ordertrial
Fearon, 494, A.2d543130 N.H.in of Keenan v.lightreconsideration

which was so recentfees(1988), attorney’sconcerninga case1379
proceed-in this court’sin the briefsparties’notit was discussedthat

anissuedagainandhearingthen held anotherThe trial courtings.
The de-fees.attorney’sformotionthe defendant’sdenyingorder

order.from this secondappealsnowfendant
in Keenanorder, languagethejudgetrial notedIn thehis second

awardtoauthorityofrecognized scopethatexplains “[t]hewhich
liti-tofor are forcedthose who“compensationincludes bothfees”

decreed, com-already [and]what a court hasenjoyin order togate
anlitigate against opponenttowho are forcedfor thosepensation

Keenan, 501-130 N.H. atpatentlyis unreasonable.”positionwhose
“has recognizedthis court02, He then stated thatA.2d at 1383.543

commenced, pro-infees actionanycounselto award‘powerthe
in theany reasonable basisor defended withoutrequiredlonged,

is,itin law asevidence, anyor reasonable claim theprovable byfacts
502, 1383].”at 543 A.2d atbe held to be.’might arguably [Id.as itor

Keenan,in trialthe set out thethis statement of law asFollowing
thatexplainedjudge

in this case was aproof by preponderanceburden of“[t]he
circumstantial, and theThe evidence wasof the evidence.

testimony.largely by expertfacts were establishedmaterial
ofconflicting testimony. CredibilitysignificantwasThere

witnesses, ina substantial role the verdict.always, playedas
plaintiffdetermine that was unreason-This Court cannot

in this matter.litigatingable

blush, unjust attorney’sseem not to awardmay,It at first
in seeks collect under hisfees an action where one who to

hisinsurance is to have burned ownfire determinedpolicy,
However, inan of the Court’s decisionanalysishome.

Keenan, againstrulegeneraland the behind thepurposes
fact,not,fees, is inindicate that itattorney’sofawarding

case, of of the fire de-In this the issue the causeunjust.
standpoint.”from anlitigated evidentiaryto beserved

indicating the court’s beliefexplanation asread the trial court’sWe
sincedisputed way,issue eitherhave resolved thejurythe couldthat

close.was sothe evidence
attorney’s fees isthat a denial ofarguesOn the defendantappeal,

findings of bad faith or fraudulentspecificin areerror where there
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Theconduct. defendant contends that once the foundjury that the
it,set the fire andplaintiffs then lied about the trial hadjudge either

set jury’sto aside the verdict or attorney’saward fees. Since the
trial judge opted instead to deny the defendant’s motion for attor-
ney’s stand,fees while theallowing verdict to the defendant insists
that the judge erred as a matter of law.

pointThe inplaintiffs out that New Hampshire we adhere to the
attorney’srule that fees automaticallydo not in pre-flow favor of a

civilvailing litigant. They arguethen that an of attorney’saward
fees, one,in a case like the present is only proper when the trial

discretion,injudge, his or her determines that the of theposition
inlosing party prosecuting or defending the action was “patently

Keenan, 502,unreasonable.” See 130 N.H. at 543 A.2d at 1383.
plaintiffs’ argumentThe is founded on theorythe that a jury ver-

preponderancedict based on a of the evidence is in fact a verdict
resulting from the of theapplication lowest standard proofof known
to the law. The preponderance standard only requires that evi-the
dentiary tipbalance ever so inslightly favor of one inparty order to

for litigant.enter a verdict that to theAccording plaintiffs, such a
itself,verdict, by is insufficient to require judgea to award attor-

ney’s prevailing party.fees to the
Resolution of issue inthe this case requires a determination of the

correct ofstandard review of the trial denial ofjudge’s the defend­
ant’s case,motion for Inattorney’s fees. this the defendant contends

judgethat the trial erred as a matter of law. The plaintiffs, on the
hand,other insist that it was within judge’sthe discretion to deny

forrequest attorney’s fees,the defendant’s and that the decision
may only bybe reversed this court aupon of offinding abuse discre­
tion. We with theagree plaintiffs. “Judicial discretion has been de­

decision,fined as ‘that ofpower exercised to necessarythe end of
awarding justice, and upon law,based reason and the but for which
decision there is no special governing orstatute rule.’” State v. Com­

398, 399, 131, (1970) (citationparone, 110 N.H. 269 A.2d 132
omitted).

inWith this definition mind when reviewing decisions concerning
fees, it is clearattorney’s that this court theordinarily applies abuse

of discretion standard. Several cases explicitly state that the award
of attorney’s fees is discretionary, either generally, see In re Estate

Leonard, 409,407, 822,128 N.H. 514 (1986);A.2d 824 Tuttle v.of
553,Palmer, 555, 574,118 N.H. 392 A.2d (1978),575 or in certain

in cases,circumstances such as divorce see Indorf,v. 132Indorf
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(1989). recog-we have241, In cases45, 47, 242 otherA.2d561N.H.
inrests the “court’sattorney’s feesto awardauthoritythenized that

equitable powers.”“generalthe court’sin the exercise oforpower”
Dow,1383-84; Archer v.502, 543 A.2d atKeenan, N.H. at130See

Harkeem, Adams, 117(1985); v.574,24, 29, 578489 A.2d126 N.H.
(1977). in617,690-91, specificallyWe stated687, A.2d 619377N.H.

620,662-63, 623Adams, 659, 377 A.2d117v. N.H.St. Germain
powerwithin the court’sfees was(1977), attorney’softhat the award

judge.of the trialand the discretion
sup­somecases, looked forsimplycourt hasIn other thisseveral

attorney’sconcerningcourt’s decisionin record for a trialtheport
TAB Avia­Inc. v.Company,BituminousHampshireSee Newfees.

(1989); Anchor153, 156-57tion, Inc., 38, 44, Drop566 A.2dN.H.132
674, 680-81,Co., 496126 N.H.Fire Ins.v.TrustRealty Hartford

875,Johnson, 122(1985); N.H.339, v.Town343-44A.2d Milfordof
Clair, 404,(1982); 119 N.H.v. St.1295,876, PaquetteA.2d 1296451

(1979). in Indian Head182, 184 found, for407, example,We402 A.2d
73,88-89, at that “the129 523 A.2dN.H. atCorey,v.National Bank

andevidentiary award fees” heldbasis toadequatehad antrial court
clearly... within itsof counsel fees wastrial court’s awardthat “the

and statements con­explicit implicitIn to thesediscretion.” addition
attorney’sto a trial court’s decision ongivencerning the deference

fees, utility prac­in this area the andthe law illustratesa review of
of review.of discretion standardticability usingof an abuse

recovery attorney’sthere can be no ofIt is well settled that
authorization, par­an between theagreementstatutoryabsentfees

119v.ties, of Northwood,Townexception. Puglieseor an established
(1979).113, 118 a752, 408 exception entitles743, A.2d One suchN.H.

unneces­is orattorney’s litigationto fees “where institutedparty
vexatious, arbitrary,aprolonged through party’s oppressive,sarily

662,Germain, 117 N.H. atconduct....” St.or bad faithcapricious
fees be awarded asmay “compensationA.2d at 623. Attorney’s377

a hasin order to what courtlitigate enjoythose who are forced tofor
decreed, litigate againstfor those who are forced toalready [and]...

Keenan, 130whose is unreasonable.”position patentlyan opponent
502,N.H. at 543 A.2d at 1383.

level,trial with their settle­the nature of cases at theGiven
determinations,conferences, evidentiaryhearings,pre-trialment

conveyedwitnesses, insights notjudgethe trial have“mayand live
is, therefore,record,” in to decidepositionand the besttheby

unreason-patentlyconstitutes faith or iswhether a claim badparty’s
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Accordingly,able. we hold that deference should givenbe to deci­
bysions a trial judge concerning attorney’s fees, and that such deci­

sions should stand absent an ofabuse discretion. See Wilko of
Nashua, Inc.,Realty,Inc. v. 117Tap 843, 852, 379 798, 804N.H. A.2d
(1977) (exceptions byestablished judiciarythe awardingas to attor­

absolute).ney’s fees are flexible rather than

The above determination leads us rejectto the defendant’s
position presentedon the issue in this disagreecase. We with the

special verdict,assertion that a jury such as the one inentered the
case,present removes all discretion from a judge concerning attor­

ney’s Specialfees. verdict questions may be used “to guide the jury
in itsmaking determination regarding separatethe oftheories lia­
bility in [a]raised case.” Jaswell Corp.Drill v. General Motors
Corp., 341, 347, 875, (1987).129 N.H. 529 A.2d 878 They are inuseful
cases involving ormultiple parties complex 507:7-e,issues. See RSA

1989).II verdicts,of(Supp. however,The use special does not re­
move the determination of orwhether not attorney’sto award fees
from the historical ofprovince the trial judge.

We now turn to the issue of whether the trial judge abused his
bydiscretion denying the defendant’s forrequest attorney’s fees.

“To abuse,constitute an reversible on appeal, the discretion must
have been exercised for reasons clearly untenable anor to extent
clearly unreasonable to the prejudice of the objecting party.” Com­

399,parone, 110 N.H. at 269 A.2d at 132.

ease,In the present the judge concluded that plaintiffsthe
injustifiedwere litigating their claim because much of the testimony

conflicting,was including witnesses,that of the expert and because
the evidence was circumstantial. He also noted that witness cred­
ibility “played a substantial role in the verdict.” on theBased record

us,before which does not include a trial findtranscript, we that the
judge’s reasoning and his conclusion were not “clearly untenable” or
“clearly Therefore,unreasonable.” See id. we hold that the trial
judge’s decision denying an award of attorney’s fees did not consti­
tute an ofabuse discretion.

Affirmed.

SOUTER,J., sit;did not the others concurred.


