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Coos
No. 89-325

ParkhurstL.Erwin

v.

(Parkhurst)D. GibsonMildred

13,April 1990

(JamesP.A., E. Mic-of Berlin& BornsteinHansonBergeron,
plaintiff.orally),and for thethe briefhalik on

(JuliaP.A., NyeM. onMcKean, Mulligan& of LaconiaMattson
the defendant.orally),and forthe brief

(Perkins,Superiorthe Court’sJOHNSON, plaintiffThe appealsJ.
B.(Larryof MasterJ.) decision, athe recommendationapproving

prop-in this divorce aactionPletcher, award the defendantEsq.), to
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$35,000of and oferty settlement month. Atalimony per issue$500
appealon is the of theapplication parties’ antenuptial agreement to

below,their divorce Forproceedings. the reasons stated we affirm
rulingthe trial court’s that the inagreement was not made contem-

of andplation divorce was therefore not applicable.
whole,it is toimportantBecause view a contract as a we set forth

the entire antenuptial agreement:

agreement“This made November,this fourteenth day of
1980, by and between Erwin L. Parkhurst of inColebrook

Countythe of Coos and State of New Hampshire, hereinaf-
ter referred to party part,as of the first and Mildred D.

ofGibson in saidPittsburg County of Coos ofand State New
Hampshire, hereinafter referred to as party of the second
part,

WITNESSETH:

WHEREAS, marriagea is toabout be solemnized be-
partiestween the to this agreement, and

WHEREAS, each of said parties has consented and
other,agreed, each with the that neither of them shall have

possession nor oracquire any anyinterest estate in prop-
action,or orerty, personal, rightreal of of which the other of

is, be,them or shall theat time of said marriage seized or
possessed, and

WHEREAS, hereto,the inparties ofconsideration said
fullhave made a andmarriage, complete to eachdisclosure

other to their worldlyas respective possessions and each
has full to theknowledge probableas extent and value of the

possessions other,real estate and other of the and

WHEREAS, said parties makingare desirous of a settle-
dower,inuponment one the other lieu of rightsall of home-

stead, distributive share and all other marital rights by
thevirtue of laws of the State of Hampshire, anyNew or of

country;other state or

THEREFORE, inNOW consideration of respectivethe
ofagreements each toparty the other and the settlement

each has made upon the other and that eachacknowledging
has a fullmade disclosure to the other as to respectivetheir
worldly possessions, mutually agreedit is by and between

partiesthe hereto as follows:
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the saidto and withpart agreessecondparty1. The of the
death,his testatein the event ofErwin L. thatParkhurst

Will, makeif norintestate, any,not contest hisshe willor
whatsoever; acceptthat she willestateclaim to hisany

in andhis said Willmay be made for herasprovisionsuch
tothe partiessame so far asthat it shall be thefurther
noleavingif hadhe diedare concerned asthis instrument

survivinghim, in event hereven the ofsurvivingwidow
him.

with the saidagrees to andparty part2. The of the first
death,in herof testatethat the eventMildred D. Gibson

Will, any,if nor makeintestate, contest herhe will notor
whatsoever; accepther that he willto estateany claim

him in her said Willbe formayas madesuch provision
partiesit shall the same so far as thefurther that beand

if had leav-are concerned as she diedinstrumentto this
her, in hissurviving even the event ofing no widower

surviving her.
in partiescase either of themutually agreedis that3. It

his or her realconveyor sell andmortgagedesires to
estate, join in ofwill the deedpersonalor each oneestate

makebe tomortgage, may necessaryor asconveyance
the same effectual.

release, con-mutually agree herebyand doparties4. The
in-allquitclaim respectiveand unto the other theirvey

byor she the saidmay acquireterest that he
other, inin and to of the nowintermarriage propertythe

or her or what each hereafterpossession, may acquirehis
claims,all either in law or in ofequity,foreverrenouncing

homestead, otherwise;surviving or to the endcurtesy,
anyhave or in or topartythat neither shall claim interest

maywhich ac-property now owned or hereafter bethe
by the other.quired

mutually par-It is declared that it is the intention of the5.
ofagreement by prospectiveto this that virtue theirties

any right,neither one shall normarriage acquirehave
in personalclaim and to real or thetitle or the estate of

but that each shall orother the estate of descend toparty,
law, devisees,his legatees,vest in or her heirs orat as

by her will andmay his or last testament orprescribedbe
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force,the law the inby of state as though marriageno
had taken between them.place

This shallagreement be construed to come within the pro-
of 15visions Sections and 16 of 560 ofChapter the Revised

of 1955,Statutes Annotated New andHampshire, any
thereof, inamendments and shall be fullgiven force and ef-

and statutes,fect shall be enforced as inprovided said it
the ofbeing partiesdesire the that respectivehereto their
to the ofrights determined,estate the other be fixed and
by agreement;limited this and that this shallagreement be

binding upon their respective heirs and legal representa-
tives.

WHEREOF,IN WITNESS the parties hereto have set
Berlin,their hands and seals at Hampshire,New this four-

day November,teenth of 1980.”

The parties 25,1980.were married on November Mildred D. Gib-
(Parkhurst) (hereinafter Mildred)son was the second wife of Erwin

(hereinafter Erwin),L. Parkhurst and Erwin was Mildred’s fourth
husband. Mildred lost one of prior death;her husbands thethrough

divorce,other inmarriagestwo ended as did Erwin’s first marriage.
Both ofparties have children born these prior marriages.

Erwin and both 21,Mildred testified at March hearingthe 1989
signedthat they antenuptial agreementthe inat least topart protect

the inheritance of theirrights respective children. Mildred repeat-
edly agreementtestified that the was inmade contemplation only of
death, Erwin,not however,and of divorce. testified that the agree-
ment was meant to thekeep parties’ separate,financial lives forever
no matter how the marriage ended. The master concluded that “both

thatparties have testified the circumstance of notdivorce was within
their contemplation and was not mentioned to counsel in preparation
or of agreement.”execution this

7,1988,On October after divorce,Erwin and Mildred had filed for
the attorneys anparties’ signed “AGREED STATEMENT OF

(1)FACTS” which provided, other that:among things, the attorney
who antenuptialdrafted the agreement had previously represented
Erwin, (2)had represented Mildred;but never previously the attor-
ney believed he was both inparties effecting arepresenting mutually

that,agreementdesired and consequence,as a wasMildred neither
to, she, (3)advised nor independent counsel;did obtain the parties

represented to attorneythe that the purpose of the antenuptial
agreement “was respectiveto theirprotect inchildren’s interests



61

(4) Mildred “thatestates”; to Erwin andattorney explainedthetheir
in of the otherinterest theany propertyacquirewouldneither party

(5)other”; the attor-to the andwas madegiftinter vivosunless an
not“didagreement,of theand executionpreparationtheney, during

ofterminationfor thea or causepossibleas probablediscuss divorce
marriage.”the

discussedhearing partyfinal that neitherat theErwin admitted
or men-divorceending marriage byof theconsequencesthe financial

antenuptialthe time theduringof divorcepossibilitythetioned
drafted, considered, The mas-signed.andproposed,wasagreement

proceed-did not to the divorceapplyagreementter found that the
didagreementantenuptialfound that themaster furtherTheing.
bypreparedagreementthe “wasthis divorce becausecontrolnot

both parties”;toattorney purported representwhoprior[Erwin’s]
to, independentnoradvised did she receive“was notthat Mildred

ofthat, to valuecounsel”; finally, [Er-“she had no idea as theand
to her.”was madeformal disclosure of assetsassets and nowin’s]

$35,000 anda settlementproperty $500awarded MildredThe master
subject change uponin is toalimonyThe awardalimony.monthper

whenbenefits and will terminatesecurityof socialreceiptMildred’s
remarries.she dies or

First, he that the an-argueson appeal.Erwin raises three issues
death, thatto as to anddivorce as wellagreement appliestenuptial

settle-propertynot have been awarded aMildred shouldtherefore
Second, that, assuming theargues agree-Erwinalimony.orment

divorce, discretionthe master abused hisapplydoes not to thement
$35,000 par-settlement because theawarding propertyin Mildred a

financial lives and afterseparate duringto theirkeepties intended
Third, work his-giventhat Mildred’smarriage. arguesErwintheir

assets, the the master abusedmarriage,and contributions totory,
alimony.in month inawarding perdiscretion Mildred $500his

I. The Antenuptial Agreement

in ruling parties’ antenuptialthat theThe master was correct
neednot their divorce. We therefore do notagreement applydoes to

is unenforceableargument agreementthat theto address Mildred’s
in our de-fairness set forth recentbecause it violated the standards

608, 614,(MacFarlane), 567in v. Rich 132 N.H.cision MacFarlane
(1989).585,A.2d 589

toantenuptial agreementin this isinterpretingOur task
intent, Dover,v. 124CityR.parties’ Zoppothe see Co.ascertain of
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666, 12,671, (1984),N.H. 475 A.2d 15 as inexpressed the written
contract; Williston,4see also S. A on theTreatise Law of

(3d 1961).§CONTRACTS 610 ed. The parol evidence rule cautions us
fraud,that, duress, mistake,absent mutual or we mustambiguity,

ourrestrict search for the parties’ intent to the words the con-of
4 629,§§S.tract. Williston 631.

“As law,a ofmatter substantive where anpartiesthe to
agreement aadopt writing as the final and complete expres-

of agreement results;sion that an integration the em-act of
inthose termsbodying the thewriting becomes contract.

circumstances,suchUnder extrinsic evidence to thevary
excluded,terms of the written instrument is because the

writing is the contract itself.”

v. Liberty Building-Loan Ass’n, 296,Shivers 16 299, 106Cal.2d P.2d
(1940).4, 6

Erwin’s that the inargument agreement was made contemplation
of both divorce and death ondepends his ofinterpretation the clause

parties“said of makingare desirous a uponsettlement one the other
in lieu of . . all rights,”. other marital found in the agreement’s
fourth “WHEREAS” paragraph. arguesHe “allthat other marital
rights” propertyincludes settlement and alimony grantedawards
upon Thus,divorce. he tourges applyus the agreement to his di-
vorce. We disagree position.with his

outset,theAt we note that the term “all other marital rights” is
ambiguous,not but and insimply generalbroad plain-nature. Since

fraud,tiff duress,does not allege mistake,or mutual we look no fur-
ther than the words of the agreement to ascertain the intent of the

4parties. 629,§§S. Williston 631.
Viewing agreementthe as a whole offers little support to Erwin’s

fiveargument. The paragraphs setting forth the parties’ agreements
are andparticular specific, onlyand concern inheritance rights and

“divorce,”inter vivos transfers of assets. The words “alimony,” and
do“property settlement” not in theseappear provisions, nor any-

in agreement.where else the Immediately following the specific pro-
visions, the agreement states: “This beagreement shall construed to

within provisionscome the of Sections and 16 of Chapter15 560 of
the . .Revised Statutes Annotated . .” The to gov-sections referred
ern the inheritance ofrights surviving Chapter 458 of thespouses.

Annotated, annulment,Revised Statutes concerning separation, and
divorce, inis referenced agreement.not the
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could, if readrights”marital“all otherThe clausegeneral
carefullybeyondfar theagreementof thescopethebroadenliterally,

adoptto thisdeclineprovisions. Wespecificof itsboundsdrafted
rule is that a general,interpretiveacceptedThe generallyapproach.

spe­overordinarily precedencetakeshould notclausepreliminary
a contract.ofprovisionscific

andclausesgeneralis betweenrepugnancya“Where there
noeven if there isones, will andgovern;the latterspecific

are takenif the contractthe words ofrepugnancyactual
thatappearsinstrument itfrom the wholeliterally, whenyet
thetowardssolelywas directedof thepurpose partiesthe

words re-the clause orspecialto whichparticular matter
belate, the words will restrained.”general

Corbin, ContractsA. on§4 See also 3 CorbinS. 619.Williston
be(1960). should sosubsidiary provision§ “[a]547 states thatCorbin

appearsin to beclearlywith whatnot to be conflictinterpreted as
Id. The “dominant purpose”of contract.”the thepurpose’‘dominant

theclearly protectis to inheritanceagreementof antenuptialthe
Since the clause “all otherchildren.rights respectiveof the parties’

in aappears merelyand “WHEREAS”generalisrights”marital
it rights beyondto include maritalinterpretwe will notparagraph,

The correctlyin the masteragreement.those describedparticularly
agreement does not to divorceapplydetermined that the

proceedings.

II. SettlementProperty

that, regardless antenuptial agreementwhether thearguesErwin
divorce, have athe master should not awarded Mildredto theapplies

parties keepintended to their finan-settlement because theproperty
hold did notdisagree and that the masterseparate.cial lives We

in the award.makinghis discretionabuse
award,that, in the didmakingIt first his mastershould be noted

parties’ dealingsthe financial with eachtake into consideration
other. He states:

to a their assetslarge keptis true that the extentparties“It
did not to share each other’s assetsexpectandseparate

brought marriage.to the It is there-they respectivelywhich
to divide all assets between theequallyinappropriatefore

parties.”
in1989),458:18-a, propertyII settlement(Supp. concerningRSA

an division maritalpresumes equal [of“thatproceedings,divorce
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is anproperty] equitable distribution of property,” unless an applica-
ble orantenuptial agreement exists some other circumstances make
an equal division inequitable.

eachAlthough party retained title to the assets she or he brought
into the marriage, the evidence reveals that the did not in-parties
tend to—nor indid fact—livethey separate financial lives. Before
the marriage, Mildred owned a home and worked full-time as the
owner operatorand a lodgeof business. the marriage,After Mildred

business,discontinued the and,sold herlodge property, at Erwin’s
request, no longer worked outside the inhome. The parties lived
Erwin’s house during their marriage, and Erwin allpaid of the

bills, includinghousehold ingrocery bills. Mildred turn maintained
the house as a homemaker. During their eight-year themarriage,
parties automobiles,jointly purchased account,two a money market

name,an IRA account in Mildred’s and a real estate investment
known Properties.as Shelter IV

below,theDuring Erwin tohearing attempted elicit from Mildred
a statement that intended keepshe to her separatefinancial life from
his theirduring marriage. His attempt failed. After repeated, unsuc-
cessful efforts to agreehave Mildred that she to herkeepintended

separate,financial life Mildred testified:
the“Q. marriage,At time of the you never tointended swap

assets, you?did
A. Are you to thegetting Ifantenuptial agreement? you

are, then this was prepared to ourprotect children.
IQ. If can you justhave answer my Mrs. Park-question,

hurst. You didn’t intend to share with eachfinancially
other, did you?

A. INaturally expected to share hisfinancially as wife.”
On hand,the other Erwin was adamant about their financial inten-

tions. He testified:

“Q. What would you say primarythe reason is?
reason,A. IPrimary as understand the agreement, was

that her remainwould hers and mineproperty would
remain mine of whatregardless happened.”

preciseThe value each of inof the assets involved this case is diffi-
However,cult to ascertain. the record indicates that the combined

$420,000,assets of the parties was approximately and that the mas-
$155,000ter approximatelyMildred ofawarded these combined as-

(which home).sets fromproceedsincluded the the sale of her The
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the assetspartiesof thereturned to eachmaster, as possible,insofar
thereof)(or marriage.into thebroughtwhich theyproceedsthe

and the inconclu­history marriagethefinancial ofGiven the
marriage,entered thetheyat the timepartiesof bothintentionssive

makingin anabused his discretionthat the masterfindwe cannot
A per­reasonableout of Erwin’s assets.$35,000 to Mildredofaward

of the evi­on the basisthe same decisionhave reachedson could
v.to stand. Gelinasdence, are therefore entitledfindingsand his

154, 164,Co., 131 N.H. 551 A.2d& Liability Ins.Prop.Metropolitan
(1988).962, 968

AlimonyIII.

inhis discretionmaster abusedthat theFinally, arguesErwin
in The master’s awardalimony.per monthawarding Mildred $500

“assets,maintains, professionalher herhe because ofhigh,was too
benefits, mini-skills, hersecurityher for socialeligibilityandhistory

voluntary unemploy-and hermarriage,to themal contributions
disagree.ment.” We

the parties’is in the best to determinepositionThe trial court
resources; therefore, the mas­we can disturbandneedsrespective

of discretion.is a clear abusealimony onlyaward where thereter’s
(1989).1335, 1337694, 696,Nicolazzi, A.2d131 N.H. 559v.Nicolazzi

discretion, hishisthat the master abusedunpersuadedwe areSince
is entitled to stand.award

amount, ofwhether, in to make an awardIn and whatdetermining
of RSA 458:19provisionstrial court must follow thealimony, a

1989):(Supp.

thealimony payments,either forpartymotion ofUpon“I.
of to thealimonyfor the paymentshall make orderscourt

oralimony, temporary permanent,in of eitherneedparty
time, if it finds that:or indefinite perioda definite offor

income, or(a) in property,The need lacks sufficientparty
inboth, accordance withincluding property apportioned

needs,458:16-a, takinghisto for reasonableprovideRSA
to which the have be-style living partiesinto account the of

during marriage;the andcome accustomed
(b) alimony soughtfrom whom is is able to meetpartyThe

of partyneeds while those the seek-meetinghis reasonable
whichlivinginto account the of toalimony, taking styleing
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partiesthe have become accustomed during marriage;the
and
(c) The inparty need is unable to support himself through
appropriate employment at a of livingstandard that meets
his reasonable isneeds or the custodian of a child of the
parties whose condition or circumstances itmake appropri-
ate that the notcustodian seek employment outside the
home.

IV. The court make formay sum,orders in aalimony lump
periodic or Inpayments, both. determining the amount of
alimony, the shall lengthcourt consider the of marriage;the

health,the orage, status,social economic occupation,
income,amount and sources of the property awarded under

458:16-a, skills, estate,RSA vocational employability, lia-
bilities, and needs of each of parties;the the opportunity of
each for income;future ofacquisition capital assets and the
fault of either party 458:16-a, 11(1);as defined in RSA and
the federal tax consequences of the order. The maycourt
also consider the contribution of each of the in theparties
acquisition, preservation, or inappreciation value of their
respective estates and the non-economic contribution of

of partieseach the to the family unit.”

presentedMildred sufficient evidence for the master reasonablyto
find 1989).that she met requirements 458:19,the of RSA I (Supp.

that,She testified at the of marriage, home,time her she owned a
health,in full-time,was good and aworked physically jobdemanding

owner/operator business;as lodgeof a she also experiencehad as a
legal Erwinsecretary. $20,000was earning approximately per year,

just house,had abought and had fullpaid the ofpurchase price
$60,000. addition,In he owned an airplane and a half interest in a

Afterhangar. Erwin,she married Mildred her lodgediscontinued
business and sold her property. At request,Erwin’s Mildred did not
work outside her until years later, 1986,home several in when she
worked as a town tax collector. She suffered a case pneumoniaof that
year, however, which caused her to stop working full-time. After the

ended,collecting jobtax she worked temporarily as a real estate
associate, $2,000earning approximately per year. Her declining

eventuallyhealth forced her herto end employment Ataltogether.
the oftime the hearing, Mildred was 63-years-old, had no earned
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Erwin, on otherthe$120,000 in assets.income, aboutand owned
totalling about$50,000 and had assetshand, per yearaboutearned

$300,000.

ill andof healthclaimsMildred’sdisputenotErwin does
Trialtestimony.hercontradictat trial toevidencenopresented

of ain assessmentthebroad discretionnecessarily givenarecourts
v.See Balloutestimony.ofweighingincredibility and thewitness’s

(1978). Mil­1169, 1170 Given463, 465-66, A.2dBallou, 387118 N.H.
herpreventshealththat hertestimony pooruncontradicteddred’s

of thehome, in to the evidenceher additionoutsideworkingfrom
not hisassets, abusethat the master didwe holdrespectiveparties’

alimony.inMildred monthawarding perin $500discretion

Affirmed.

All concurred.
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