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jurisdiction.” 453,eral State Flynn, 451, 591,v. 110 N.H. 272 A.2d
(1970) added).593 The(emphasis authority of im­district courts to
a waspose amendment,sentence 1912expanded by the it is inand

that expressamendment that the limitation on the district courts’
Therefore,lies.power we hold that a district judge maycourt not

sentence a convicted criminal defendant to the enhanced penalties
inprovided RSA 651:6. The maximum sentence which a district court

impose for amay given yearcrime is one in a correctionalcounty
Iffacility. plansthe State seek anto extended ofterm imprisonment

651:6,RSA it optionunder has the to seek a trial in the first instance
in 592-A:1;court.superior Blouin,the See RSA State v. 110 N.H.

(1970).202, 203, 677,263 A.2d 678

inplaintiffSince the the present case was byconvicted a
having jurisdictioncourt theover crime hecharged, must be resen­

bytenced that in jurisdictionalcourt accordance with the limitations
Therefore,discussed the previouslyabove. sentence imposed is va­

cated, and case isthis remanded to the district court for further
proceedings not inconsistent with opinion.this

Reversed and remanded.

All concurred.

Hillsborough
No. 89-439

George Gagnon, Administrator,
GagnonofEstate Judith

v.

Hampshire CompanyNew Insurance

April 13, 1990
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(H.P.A., Ber-E. of Manchester NinaCraigLaw ThomasofOffice
orally), plaintiff.on and thenard the brief for

(Gordon Jr.,Nourie, andRehnborg,of A.& ManchesterWiggin
forbrief,F. on and Mr. theRehnborg orally),Doreen Connor the

defendant.

JOHNSON, J. Plaintiff this actionbrought declaratory judgment
obligationofdefendant to determine the extent defendant’sagainst

Wade, inSally plain-a defendantprovide coverageto insurance for
25, 1989,death action. On the Su-underlying wrongful Augusttiff’s

J.) obligatedisheld that defendant notperior (Pappagianis,Court
and,with This for thecoverage. appealto Wade followedprovide

below,reasons stated we affirm.
Allen,1986, Inc. JudithCamp employedthe summer ofDuring

decedent, theSallyas a counselor and Wade asGagnon, campthe
7, 1986, on dutyOn Wade wascamp July“Waterfront Coordinator.”
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as the lifeguard, Gagnonand was inpool a “one-hourparticipating
staff free swim.” awayWhile Wade was themomentarily pool,from
Gagnon suffered epileptican seizure and nearly drowned. As a result

accident, Gagnonof the lapsed into a coma and died.eventually
July 9,1986,On AllenCamp filed an “Employer’s ReportFirst of

Later,with theInjury” DepartmentState of Labor. ofby letter No-
7, 1986, attorney Georgevember the for Gagnon, the ofguardian

Gagnon, adjustorsJudith wrote compensationthe that “the claim for
withdrawn,is prejudice.”benefits without broughtPlaintiff then a

Wade, Allen,tort againstaction Camp Campand Allen director
Wayne Vaughn. 7,1986,Also on November plaintiff commenced this
declaratory judgment against Hampshireaction New Insurance
Company, seeking forcoverage Wade under liabilitythe insurance
policies defendant sold to Camp Allen.

The policiestwo insurance at issue here are a general liability pol-
endorsement)icy its form(including broad extension and a commer-

cial liability umbrella Thepolicy. agree thatparties coverage under
directlythe ispolicyumbrella tied coverage generalto under the

liability policy, and our discussion will therefore be limited to-the
general liability Thepolicy. parties agreealso that isWade entitled
to coverage under the ifgeneral onlyliability policy she qualifies as

officer,”an if Gagnon’s“executive or injury did not of or“arise out in
the of employment.”course her

The ofpertinent provisions the insurance policy are as follows:

“II. PERSONS INSURED
ofEach the is anfollowing insured thisunder insurance

to the extent set forth below:

(c) if the named insured is indesignated the declarations
individual,as other than an partnership jointor ven-

ture, organizationthe designatedso anyand executive
officer, director or stockholder thereof while acting
within the hisscope such;of duties as

“X. ADDITIONAL PERSONS INSURED
respectsAs bodily injury, property anddamage advertis-

ing injury personaland injury undercoverages, the provi-
Insured”,sion “Persons the following are asadded

insureds'.
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(other(2) offi-than executiveemployeeEmployee Any—
cers) theactinginsured while withinof the named

such, insurance affordedof his duties as but thescope
not apply:to such doesemployee

(a) injury to another em-bodily injury personalto or
inof or thearisingof the named insured outployee

course of his employment;”
in original policy.)the(Emphasis

insurancepurchased compensationAllen also a workers’Camp
In to under thiscoverage policyfrom defendant. order receivepolicy

claims, must arise out of andinjury bodily injury“[t]hefor employee
injuredin of the Theemployee’s employment____” phrasethe course

in of . . . is also the“arising employment”out of and the course
1989)281-A:2, inju-in XI (Supp.used RSA to define thoselanguage

compensationworkers’compensable byries benefits.
Hampshire CompanyThe trial court held that “New Insurance is

provide Sallynot to Wade with because she wasobligated coverage”
Campnot a Allen executive officer and because Gagnon’s injury

of in of her employment Camparose out and the course with Allen.
(1)appeals, arguing:Plaintiff Wade was an “executive officer” at

(2)Allen; “inCamp Gagnon’s injury did not “arise out of” or the
(3)Allen;course of” her at workers’employment Camp compensa-

tion cases should not dictate our treatment of the phrase “arising out
(4)in employment”;of and the course of and oftestimonythe Anne

Crane, a workers’ compensation expert, should not have been admit-
trial.ted at

I. Executive Officer
interpretation,” interpretation“[C]ontract such as of the

interm “executive officer” an insurance policy, ultimately“is an is­
Co., 117,sue for this court....” Smith v. Mut.Liberty Ins. 130 N.H.

(1987) (citation omitted).164, 168125, 536 A.2d thatWe hold the trial
determined, law,correctlycourt as a matter of Wadethat was not an

officer of Allen.Campexecutive
This court has previously interpreted phrasethe “executive offi-

init aappearscer” as commercial Both Smithliability policy. supra
Co., Inc., 882,Youngand v. N.H. 424Indem. 120 N.H. A.2d 205

(1980) II,involved provisionsinsurance identical to Section Persons
Insured, Smith,of policy, quoteddefendant’s insurance above. In a

manager’s insuranceplant coverage under the “executive officer”
wasprovision called into “He had toquestion. authority contract for
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he was toof and certain authorizedsupplies equipment;the purchase
over-hire, fiftyfire and he hadsupervise plant’s employees;and the

thesafety, operationfor the maintenance and ofresponsibilityall
Co., 119,Liberty supra at 536plant.”Manchester Smith v. Mut. Ins.

eligibleheld the was for insur-plant managerA.2d at 165. We that
Smith, 125,officer. at A.2dsupraas an executive 536coverageance

at 168.
a insuranceYoung manager’s eligibilityalso involved forplant

coverage as an “executive officer.”

himplace respon-the“Young’s managerial uponduties
fortythree and em-sibility directlyto foremensupervise

officer, safetyhead of thesafety YoungAs isployees.
for withcompliance regula-and is responsiblecommittee

Safety & Health Ad-Occupationaltions of the United States
and the United States Environmentalministration

in thealso wasAgency. Young purchaseProtection involved
signature,of On his own heplants.and construction other

to contracts with con-corporation machineryhas bound the
other tradesmen.”tractors and

Inc., 883,Co., 424 A.2dsuprav. N.H. Indem. at at 206. Simi-Young
Smith,in held that was an officerYounglar to the result we executive

884,the at 424 A.2d atpurposes policy. Young, suprafor of insurance
207.

contrasts withsharplyWade’s role as Waterfront Coordinator
of described above. she wasplant managers Althoughthose the two

campers thesafety employees usingfor the of the andresponsible
contracts,toauthority Campno to bind Allen tocamp pool, she had

to fire She nosupervisedor hire andpurchase supplies, employees.
one, agencies.no with State or federal safetyand she had dealings

limited basic swim-lifeguarding, administeringHer toduties were
rulespool safetya ofemployees, compilingtests to and listming

rules. Wade not an officerpreviousfrom the summer’s was executive
the and decisions.Youngunder Smith

ambig­termargues that the “executive officer” isPlaintiff
in coveragebe favorand it therefore should construed ofuous that

held offi­true this court has that the term “executivefor Wade. It is
Co., Inc., 884,N.H. 120 N.H. atYoungis v. Indem.ambiguous.cer”

inhave the rule that “cases whereadopted424 A.2d at 206. We also
them­ambiguous separateis or when clauses lendpolicy language

. is con-conflicting ambiguous languageto interpretations,..selves
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Shield, 120v. BlueTromblythe insurer.”againststrued Cross/Blue
(1980).770, 980,764, A.2d 984423N.H.

however,construction, help plaintiff’srules of do notThese
of of two or more“Ambiguity” admittingis “the conditioncase.

. . .wayof understood in more than one .” Web­meanings, being
Dictionary (UnabridgedThird New International 66ster’s

1961). construction, plain­In take of our rules ofadvantageorder to
as an “executive officer”tiff must show that Wade can be classified

ifexample,of the of the term. Forany possible meaningsunder one
be un­fairlyofficer” is because the term canambiguous“executive

a of administrative orpositionderstood to mean “one who holds
inresponsibility organization,”a business or other id. atmanagerial

1961) added), is to cover­(Unabridged (emphasis794 Wade entitled
if can show that her as Waterfront Coordinatorage plaintiff position

or Plain­managerial responsibility.was one of either administrative
anytiff has failed to show that Wade was an executive officer under

of the term. therefore hold that Wade is notpossible definition We
v.coverage Cityto as an executive officer. See Manchesterentitled of

806, 809, 1063,Reinsurance 127 N.H. 508 A.2d 1065Corp.,General
(1986) (“We inwill not force to create an order tolanguage ambiguity

insurer,the itagainstresolve it when is clear from contextual anal­
intended.”).coveragethat no wasysis

ArisingII. out or in the Course Employmentof of
inThe whether an arose ofquestion employee’s injury out or

employmentthe course of her is one of fact. See v. TownMurphy of
Atkinson, (1986).641, 646, 1170, Therefore,128 N.H. 517 A.2d 1173

findingsthe trial court’s on this issue are entitled to stand unless
demonstrates intheythat lack the evidence. Id.plaintiff support

In setMurphy, we forth this court’s test for whetherdetermining
inemployee’s injuryan arose out of and the employment.course of

standard,To meet this one must prove
“(1) that the injury employmentarose out of by demonstrat-

that it resulted from risking a created theby employment;
and
(2) that the arose ininjury the course of employment by

thatdemonstrating
(A) it occurred within the boundaries of time and space

bycreated the terms of employment, and
(B) it occurred in performancethe of an activity related
to employment, maywhich include a ifpersonal activity
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activityor an ofand not forbiddenreasonably expected
and employee.”to employermutual benefit

Atkinson, 645-46, A.2d at 1172-73at 517suprav. TownMurphy of
omitted).(citations

Gag-it to find thatevidence beforecourt had sufficientThe trial
employmentin her atand the course ofboth out ofinjurynon’s arose

bycreated herFirst, resulted from a riskinjurytheAllen.Camp
campTheemployment.arose out of herand thereforeemployment

em-to campwas availablenearlyin drownedGagnonwhichpool
notwouldGagnonstaff free swim.”their “one-hourduringployees

for herhad it not beenthe time of her seizurepoolin the athave been
Campat Allen.employment

ofwithin the boundariesSecond, injury occurredGagnon’s
The waspoolofby employment.the termsand createdspacetime

free swim” was“one-hour staffand thecamp propertyonlocated
Thedays. injuryworkemployees’course of theduring thescheduled

employ­related toactivityof anin performanceoccurred thealso
and notactivity reasonably expectedment, personalsince it was a

counselor was a 24-houras aemployment campGagnon’sforbidden.
work, staff per­off fromdaysscheduledjob. Except duringper day

toperiod providedswim wascall.” The staffalways “onsons were
counselorswork. theAlthoughshort break fromas aemployeesthe

break,one-hourduring thecamp premisesto leavewere allowed
if re­theydisposalat their employer’sto bewerethey expected

in the course ofThus, injury aroseGagnon’sgrounds.on themained
by thesupportedwerefindingstrial court’sTheemployment.her

disturb them.and we will notevidence

Insurancein the ContextLawCompensationIII. Workers’ of
Policies

to deter-analysis, supra,Murphythe use of thedisputesPlaintiff
in the course of herarose out of orGagnon’s injurymine whether

claim, andcompensationa workers’involvedMurphyemployment.
At-v. TownMurphyan insurance policy.ofinterpretationnot the of

to favor641, policyIt is ourkinson, A.2d 1170.N.H. 517128
claimants, N.H. Youth Dev.v.Rangerseecompensationworkers’

(1977), insurance132, and648, 652, A.2d 137Center, 377117 N.H.
770,Shield, 423120 N.H. atv. Blueclaimants, Trombly Cross/Blue

regardingdiffer984-85, mayinterestsalthough theirA.2d at
argues thatPlaintiff thereforeinjury was work-related.anwhether

in ofof or the courseoutphrase “arisingof theour construction
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injuredofthe classparticularbe tailored to suitshouldemployment”
benefits, or thosei.e., compensationworkers’worker; seekingthose

benefits.insuranceseeking
anagainsta civil actionlaw, foregomustinjured employeeanBy

in ofand the coursearose out ofinjuryif employee’sthatemployer
1989). Therefore, employeean(Supp.281-A:8RSAemployment.

benefits, Gagnon,asinsurance suchliabilityemployerseeking
ariseinjurythe did notestate, attempts proveto thatthrough her

employment.in course ofof and theout
com-to obtain workers’hand, wishingan employeeotherOn the

outdid arise ofinjuryto that theattempts provebenefitspensation
it isanalysis,The becauseemployment. Murphyofin the courseand

cases, findinga that anfavorscompensationworkers’fromdrawn
employment.in ofarise out of and the courseinjury didemployee’s

should bereason, analysisthat a differentarguesplaintiffthatFor
in insuranceliabilityaphrase generalan identicalused to construe

policy.

Murphyin theargument usingfavor offind defendant’sWe
As defendantliability persuasive.in insurance casesgeneralanalysis

cover­excludinginout, liability policyits generalthe clausepoints
ain of isemploymentout of or the courseinjuries arisingforage

of this exclu­objectiveexclusion clause. “Thecompensationworkers’
to therespectavoid of withduplication coverageclause is tosionary

standard Com­by ‘Work[ers’]matters coveredsubject [defendant’s]
v.Ins. Co.Liability Policy.’” Royal GlobeEmployer’sandpensation

(1980) (citations422, 427, 882, omit­Poirier, 415 A.2d 885120 N.H.
Liability §Long, The Law2 of Insuranceted); also R.see

(1989) avoid of10.11, duplication10-80 of exclusion is to(purposeat
coverage).

exclu-liability compensationthe workers’general policies,In most
in-language compensationthe of the workers’parallelssion clause
inout of andtypically phrase “arisingBoth use thepolicy.surance

exclu-of Since the workers’employment.” compensationthe course
the must beduplicative phraseserves to avoid coverage,sion clause

Thus, ifin an em-identically policies.the two insuranceinterpreted
coverage general liability policyfor under theineligibleisployee

thatof and in ofinjury employment,the arose out the coursebecause
compensationbe for workers’automatically eligibleshouldemployee

its workers’should obtain underemployer coverageand thebenefits
insurance policy.compensation
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workers’between thecase, is not a dovetailperfectIn therethis
and thein liability policyclause the generalexclusioncompensation

inclause theThe exclusionpolicy.insurancecompensationworkers’
in the course of . . .“arisingreads out of orliability policygeneral

policycompensation insurancewhereas the workers’employment,”
Thus it isemployment.”in course of . . .out of and thereads “arise
insuranceto fall between the twoinjuryemployee’sfor anpossible

of, butfound, to have arisen outif is forinjury example,thepolicies,
Here, however, injuryGagnon’semployment.in course ofnot the

in the course ofcourt to have arisen out of andby the trialwas found
easeno difference to plaintiff’sThus it makesemployment.her

in generalclause theexclusioncompensationthe workers’whether
“and.”conjunctive“or” or thedisjunctiveuses theliability policy

TestimonyAnne Crane’sIV.

Crane, former Com­Last, Deputythat Annearguesplaintiff
Compensa­of the Workers’and former directormissioner of Labor

Labor, who was called as aDepartment ofDivision of the Statetion
defendant, testifynot have been allowed tothe shouldbywitness

compensationfor workers’possible eligibilityconcerning Gagnon’s
relevance,lackedtestimonythat Crane’sBy assertingbenefits.
is,above; that that asame madeargumentmakes theplaintiff
determineanalysis should not be used tocompensationworkers’

employmentof in the ofinjury arose out or courseGagnon’swhether
thisliability argu­insurance Sincegeneral policy.of thepurposesfor

above, to the relevancefails, asplaintiff’s argumentas outlinedment
testimony fails also.of Crane’s

questionsto the use ofobjects hypotheticalThe alsoplaintiff
Gag-­as to whetherexpert opiniondefendant to elicit Crane’sby the

compensationto benefits under the workers’non would be entitled
admissible, discre­is within the soundexpert opinionstatute. Such

court, to“tendencywhere the evidence has someof the trialtion
the deter­consequencefact that is of toanythe existence ofmake

it wouldor lessprobable probablemination of the action more than
401; McNally,v. 123N.H. R. Ev. see Peterswithout the evidence.”be

(trial(1983)119, 121 has wide discre­438, 440, judgeA.2d462N.H.
testimony).of opinionin and exclusiontion the admission

Affirmed.

All concurred.


