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determinations, spe-hocand ad factualto avoid inconsistentorder
boundary line.fixingwhen thecriteria must be evaluatedcific

case, have pri­master to reliedappearsIn the thepresent
theflow to reasonable­supportthe ofmarily theory perceptibleon

weightsuchgivenWe hold that to haveof the board’s decision.ness
the be­establishing boundarytheoryflow whenperceptibletheto
of law. there­creek an error Wethe and the constitutedlaketween

the withcourt remand caseof the trial andreverse the decisionfore
case, particularlythe thispresented byto revisit issuesinstructions

applicabilitythe ofthe andboundaryto lake-creekpertainingthose
rele­in statute to beWe that order for thechapter 488-A. noteRSA

lies theinvolve bed that belowvant, activity must “lakethe proposed
of this Wewaters State.”any publicmean water level ofhighnatural
board thatthe that the “heldnote that master’s statementfurther

ofhighnatural water marksubject was not below the meanareathe
into beenSunapee” appears have error.Lake

decision, argu-of not otherplaintiff’sIn our we do addresslight
costs,of at thisments, due and theprocessto allowancerelating

time.
and remanded.Reversed

All concurred.
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Woodman, Dover,E.Scott of for plaintiff,the filed no brief.

Backus, Solomon, (BMeyer & of Manchester J Branch on the
brief and for the defendant.orally),

(ChrisMorrison,Gregoire, Cativas & of Dover W. onCalivas the
intervenor,brief orally),and for the Alice Hitchens.

Burns, Bryant, P.A.,Hinchey, Cox & Schulte of Dover H.{Mark
brief),Gardner on the by Pierre,brief for Michael St. as amicus

curiae.
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StaplesL.P.A., (CraigCleveland, Bass of ConcordandWaters
brief), the Hampshirefor NewF. Kehr the briefbyonand Thomas

Trust, as am-InsuranceProperty LiabilityMunicipal Association —
icus curiae.

coveragedefendant, of insurancetheBROCK, providerTheC.J.
(Nadeau,Superiorthat the Courtargues appealonfor the plaintiff,

I, immunity toJ.) 507-B:2, which affordsin RSAfinding thaterred
Newtheactions in violatesnegligence,for certainmunicipalities

We affirm.State Constitution.Hampshire
4,Januaryan oninjurythat she sufferedHitchens claimsAlice
inAvenueto Centralwalking adjacenton a sidewalk1986, while

Hitchens, failure(City)of Dover’sCityto Mrs. theAccordingDover.
in accumula-in a safe condition resulted thethe sidewalkto maintain

onand fellslippedShe that she“slippery allegessubstances.”tion of
permanentcaused suffer severe andand was tothese substances

ex-medicalinjuries, pain anguish,and mentalsuffering,personal
Mrs. Hitchenswages earning capacity.lost and diminishedpenses,
a result of theagainst City damagesthe for asaskingfiled a lawsuit

maintainingin the sidewalk.alleged negligence
its liabilitya of the writ of summons tocopyforwardedCityThe

whichinsurer, Casualty Indemnity Company (Imperial),&Imperial
City liability pol-insurancecomprehensive generalhad the aissued

endorsements, ex-several of whichThe contained oneicy. policy
isinjuryfor for which the insured immunecoverage “anycluded

from RSA otherliability provisions Amongunder the of 507-B.”
notmunicipalities may bethings, chapter providesRSA 507-B that

mainte-for of thepersonal injury arising negligentheld liable out
Therefore,507-B:2, notifiedImperialnance of sidewalks. RSA I.

injuryand that was not coveredCity allegedHitchens the theMrs.
by policy.the

claimingfiled a for thatCity petition declaratory judgmentThe
Mrs. Hitchens’ claim.duty indemnifyhad a to and defendImperial

a motion forfiled an and submittedImperial subsequentlyanswer
affidavits, in-claiming that Mrs. Hitchens’judgment withsummary

policy City respondedthe Thejury bywas excluded endorsement.
summary supportedfor judgmentwith answer and cross-motionan

un-affidavits, the statuteconstitutionalitythat of theby contending
endorsement, I,507-B.-2,RSA successfullyhad beenthederlying

provi-was covered under theand that the claim thereforechallenged
the policy.sions of
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8,A 1988,was held onhearing December which resulted in the
issuance of a superior court order granting City’sthe cross-motion

summaryfor judgment. The trial court ruled that Citythe was not
immune from liability and that coverage did exist under the endorse-
ment. The wasruling J.)based on a prior Superior (Temple,Court
decision, (whereBisson v. Town Farmington, No. 86-C-574 RSAof
507-B:2, I, unconstitutional),was held to be and on Opinion theof
Justices, 554, (1985) (where126 N.H. 493 A.2d 1182 language similar

507-B:2,1,into that found RSA was found not to be “constitutionally
justifiable”).

On the defendantappeal, contends that the trial court erred in
507-B:2, I,that RSAfinding violates the State Constitution. The de-

fendant that theargues limitations on municipal justifiedareliability
and, to the extent that the statute creates classifications of tort
claimants, reasonable,the classifications are not arbitrary, and rest
upon grounda of difference a fairhaving and substantial relation to

legitimate objectthe of regulation.
In Hitchens,Mrs.opposition, intervenor,as and Michael St.

Pierre, curiae,as amicus 507-B:2, I,that RSAargue would deprive
them of their to aright remedy I,as inprovided part 14article of the
State Constitution. They claim that the byclassifications created the
statute are not reasonable and violate State guaran-constitutional

I,tees of equal protection in 2partfound articles and 12.
We begin analysisour of these claims with a brief historical review

of inmunicipal immunity New Hampshire. The doctrine of municipal
immunity for torts was byfirst created the judiciary, see Merrill v.
Manchester, 114 722, 727,N.H. 378, (1974),332 A.2d 382 and is gen­
erally believed to have inoriginated 724, 332England. See id. at A.2d
at 380. Limits on liabilitythe of municipalities recognizedwere early
in State,the of ourhistory see Farnum Concord,v. Town 2 N.H.of

(1821),392 time,and over municipal immunity from tort liability
out of certain inarising actions negligence became well-settled law

in New Hampshire. Opinion Justices, 546, 548,the 101 N.H. 134of
(1957).279,A.2d 280

tortMunicipal immunity was founded on the principle that is“[i]t
better that an individual should sustain an injury than that the public
should suffer an Manchester,inconvenience.” Gossler v. 107 N.H.
310, 312, (1966)242, 243221 A.2d (quoting Devon,Russell v. Men 2of

667, (1789)).Term Rep. Eng.100 Rep. 359 legislature,The perhaps
recognizing the harsh consequences of this principle, enacted stat­
utes themitigating doctrine under certain circumstances. See id. at
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grade highway)in of(change245:20(citingat 244 RSA313, 221 A.2d
culverts,(bridges,(current 231:75); RSARSA 247:17version at

embankments) (current at RSAversionorsluiceways dangerous
cover­to of insurance231:92); waived extent(immunityRSA 412:3

(current(notice at RSAversion247:9, insufficiency)of:10RSAage);
:91)). hold­immunity bylimits on231:90, also establishedThe courts

if they privatefor werewere liable torts asmunicipalitiesthating
Merrill v.functions.they performed proprietarywhencorporations

a bothManchester, 725, As result of114 at 332 A.2d at 381.N.H.
action, which tortjudicial byno rule existedgeneralandlegislative

ascertained, had to beliabilityandcould beliability municipalitiesof
Manchester, 107v.by of elimination. Gosslerprocessadetermined

90,Concord, N.H.313, 221 244 70(citingA.2d at Rhobidas v.N.H. at
(1899)).47 A. 82

case,Gossler, persuasivenesscourt theIn a 1966 this recognized
immunity.ofthesupporting abrogation governmentalof arguments

However,314, 221 245. weManchester, at107 N.H. at A.2dv.Gossler
doctrine, munici­stating scope“the ofto overturn the thatdeclined

judicialthan deter­liability... legislativea matter for ratherpal was
315, City221 245 Harkinson v.(citingId. at A.2d atmination.” of

(1939)).554,Manchester, position90 5 721 This was re­N.H. A.2d
Kenison,then whilethe when Chief Justicefollowing yearenforced

view of wrote foracknowledging governmental immunity,”his “dim
in . immunitythat extent to which . .majority holding “[t]hethe

legislativeor ispreserved purely question.”should be waived a
(1967)Fortin, 187, 189, 750,v. 108 N.H. 230 A.2d 752Krzysztalowski

281).Justices, 549,101 134 A.2d atOpinion the N.H. at(quoting of
indecisions Gossler and severalFollowing Krzysztalowski,the

to limit ofproposedinitiatives were further the doctrinelegislative
Manchester, 727,114 N.H. at 332municipal immunity. Merrill v.

successfully382. None was Id.A.2d at enacted.
1974, we rule munici-again uponIn were asked to the doctrine of

Manchester, 722,114immunity torts. Merrill v. N.H. 332pal for
Merrill,In the munici-378. we stated that principle underlyingA.2d

immunity, injuredan individual the of thepal by negligence“[t]hat
aof should his loss himself...employees municipal corporation bear

of elementarythe basic of of andprinciples equalityoffends burdens
724, Further,at 332 A.2d 380. we statedjustice.” prin-Id. at that the

guaranteeto the of our thatciple “foreign spiritis constitutional
subject remedy injuriesis to a receivelegal mayentitled for heevery

725,in or at 332 A.2d at 380. thus con-property.”his Id. Weperson
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municipalitieseluded that should to safetybe held the same stand-
citizens, 728, 383,ards as other at A.2did. 332 at thatand arethey

subject to the same of liability privaterules as corporations, id. at
730, A.2d at332 383.

Merrill,In immunitythe from liabilitytort hadwhich been con­
ferréd wasupon municipalities abrogated, subject certainto excep­

Manchester, 729,tions. Merrill v. 114 N.H. at 332 atA.2d 383. These
exceptions provided limited forimmunity acts and omissions consti­

“(a) (b)the oftuting function,exercise a orlegislative judicial and
the exercise of an orexecutive functionplanning involving the mak­

of a basicing policy decision which is characterized the exerciseby of
a ofhigh officialdegree judgment or discretion.” WeId. also ruled

“legislaturethat the authority specifyhas to the terms and condi­
against towns,tions of suit cities and limit recovery,the amount of or

inanytake other action which its it maywisdom deem Id.proper.” at
730, 332 at 384. In ruling,A.2d so the effective date of the abrogation
was delayed by approximately six months to permit the legislature

inappropriate regardto take action “socialto and economic factors.”
Id.

The tolegislature responded byMerrill RSAenacting chapter
507-B, was to inwhich intended define a comprehensive manner the

localexposure governmental 1975, 483;of units to liability. Laws ch.
Rochester, 668,Cargill City 661,Estate v. 119 N.H. 406 A.2dofof

(1979).704, specified708 RSA 507-B:2 when a wasmunicipality liable
for and read:negligence

:2 governmental“507-B for ALiability Negligence. unit may
indamagesbe held liable for an action to forrecover bodily

it,caused fault orinjury by byits fault toattributable aris-
out ofing ownership, occupation, maintenance operationor

of the following:
premises, sidewalks, streets,“I. All except public high-

ways or ownedpublicly airport runways taxiways.and
“II. All motor vehicles.”

This statute was to form inamended its 1981 whenpresent “personal
injury or wasproperty damage” following “bodilyinserted ininjury”

introductory 1981,the Laws 376. constitutionalityclause. ch. The of
RSA :2 has upon by507-B never been ruled this court.

In 1985, we to onadvisorywere asked render an theopinion issue
inof ofgovernmental immunity legislationthe context ad-proposed

dressing immunitythe of the State.sovereign OpinionSee theof
Justices, 554,126 N.H. A.2d 1182. of provisions493 One the consid-
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507-B:2,toidentical RSAjustices nearlywasbytime theat thatered
from:to Stateimmunity theI, grantedhaveand would

mainte-ownership, occupation,out of thearisingclaim“Any
streets,sidewalks, highways,nance, publicor ofoperation

runways taxiways.”orairportor ownedpublicly

541-B:19,1(f)). InRSA565, (citing proposed493 at 1190at A.2dId.
theconstitutionally justifiable,notthe wasprovisionthatopining

that:statedjustices

exposure isminimizing liabilityin itsState’s interest“the
forimmunityof the State’sretentionbyservedadequately
orjudicial,legislative,in of athe exerciseinjuries caused

on a rea-function, basedand for intentional tortsplanning
If theoffensive act.in lawfulness of thebelief thesonable

from con-the State thefurther insulatewishes tolegislature
conduct, must measuresemployitof its tortioussequences

of thescopethe substantivenot to reducepurportthat do
liability.”State’s

565-66,at 493 A.2d at 1190.Id.

review, thatwe concludeHaving conducted this historical
doctrine, no longer ex­judiciallyas a createdimmunity,municipal

tort ac­enjoy protectionto limited fromMunicipalities continueists.
a orlegislativethe result of the exercise ofinjurywhen the istions

function, a basic deci­planning involving policyor a functionjudicial
of judgmenta official orby high degreethat is characterizedsion

and their of­also immunizemay municipalitiesdiscretion. The State
when of the munici­liability employeetort anficials from intentional

his conduct wasunder a reasonable belief thathas actedpality
Justices, 564-65,the 126 N.H. atby Opinionlaw. Seeauthorized of

Furthermore, specifytake action tomay1190. the State493 A.2d at
towns,of cities and set reason­againstand conditions suitthe terms

or whichrecovery, anyon of take other actionlimits the amountable
Manchester, 114 N.H. atproper, Merrill v.mayin its wisdom it deem

384, with730, as are consistent thelongA.2d at so those actions332
Rochester,v. 119 atCargill City N.H.State EstateConstitution. of of

664, 406 University,v. 219(quotingA.2d at 705 Brown Wichita State
(1976)).7, 1015, 10212, 547 P.2dKan.

rightour that the to aanalysis by acknowledgingWe begin
HampshireThe Newremedy has a constitutional foundation.legal

provides:Constitution
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“Every subject of this state is to aentitled certain remedy,
laws,by having injuriesrecourse to the for all mayhe re-

character;in his orperson, property,ceive to rightobtain
it;justice freely, beingand without toobliged purchase com-

denial;pletely, anyand without andpromptly, delay;without
comformably to the laws.”

1,N.H. art. 14. Thispt. provisionCONST. makes civil remedies
readily guards againstavailable and arbitrary discriminatoryand

toinfringements on access the courts. Estate v.Cargill Cityof of
Rochester, 665,119 N.H. at A.2d However,406 at 706. arightthe to
remedy is relative andnecessarily “does not prohibit impairmentsall
of the of access.” Id.right rightThe to injuriesrecover for one’s is

667,not a fundamental Id. atright. 406 A.2d at 707.

There are legitimate differences between the asituations of
municipality and a asprivate party potential tort defendants. Estat­

e v.Cargill City Rochester, 666,119 N.H. at 406 A.2d at 706.of of
mayThese differences provide unlimited liability privatefor a tort

defendant, see Maurer,Carson v. 925, 941-43, 825,120 N.H. 424 A.2d
(1980) (statutory836-38 cap on private medical malpractice awards

unconstitutional),held while restrictions theon of aliability govern­
may justified.mental unit be Cargill CitySee Estate v. Roches­of of

ter, 661, 669, 704, (1979)119 N.H. 406 A.2d 709 (statutory cap on
constitutional).tort heldmunicipal awards In determining whether

limited,be themunicipal liability can of anright injured plaintiff to
recover must be theagainstbalanced competing interests of the mu­

Justices,Opinion 568,thenicipality. 126 N.H. at 493 A.2d at 1192.of

Our constitution also forprovides equal protection under the
Justices,law. Opinion 559, 1186;the N.H. at126 493 A.2d at N.H.of

I,CONST. 2pt. arts. and 12. equalUnder protection provisions, the
right to important Maurer,recover is an v.right.substantive Carson
120 931-32,N.H. Therefore,at 424 A.2d at 830. restrictions on the
right subject judicialare “a rigorousto more thanscrutiny allowed
under 932,the rational atbasis test.” Id. 424 A.2d at 830. Classifica­
tions bycreated legislation impair rightwhich the to recover “must

reasonable,be arbitrary,not and must upon groundrest some of
a fair andhaving objectdifference substantial to the ofrelation the

Justices,legislation.” 559,the 493Opinion 126 N.H. at A.2d atof
v. Maurer, 932,1186 Carson(quoting 120 N.H. 424 A.2d atat 830-­

31) (further omitted).citations
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afforded munici-from suitthe protectionTo determine whether
sound,I, must first:2, weconstitutionallyisRSA 507-Bbypalities

legislativeof theof the statute. Researchobjectiveunderstand the
legislaturethewhyas toinsightus with littlehistory has provided

insidewalks foundstreets andexception highways,forcreated the
intent. How-to on its507-B:2,1, speculatewe are reluctantandRSA

inwritten507-B wasever, creating chapterRSAbilloriginalthe
(Asso-AssociationHampshire Municipalthe Newwithcooperation
in(1975), has a brief thewhich submittedciation), JOUR. 303N.H.S.

providesThe briefcase, curiae. Association’sas amicuspresent
exception:purposeinto the of theinsightsome

crushingtherecognized potentiallyhaslegislature“[T]he
[maintainingthe above responsibilityburden which

sidewalks]11,939.06 of roadway accompanyingmiles and
in allliabilityif allowedmunicipalities wereuponmay place

exist at theclearlyhuman do notThe resourcesinstances.
in orderroadwaysofto conduct daily inspectionslocal level

orpotholepotentiallywhether a hazardousto determine
vandals havedeveloped overnight, whetherheave hasfrost

has sud-dangeror some otherdestroyed property, whether
to ofTime, municipalitynotification thearisen. anddenly

defects, anis essential to thathighway ensuringpotential
imposedof care will not beabsolutely unworkable standard

upon municipalities.
507-B:2, I, at-legislature“In the has alsoRSApassing

be de-municipalto that coffers will nottempted ensure
necessary againstdiverting public funds to defendpleted by

suits, satisfy potentiallyandgroundless,no matter how to
and exorbitant judgments.”numerous

Thus, legisla-provides principal whythe Association two reasons the
immu-municipalities by legislatingbenefitmay soughtture have to

andownershipactions from thenity negligence arisingfrom
streets, First, of de-of and sidewalks. the costhighways,operation

may place publicand awards a burden on thefending payingsuits
Second,from other services.may necessaryor divert fundstreasury

im-system makes itmaintaining highwaythe burden of thepublic
ordinarya town under anresponsible negligenceto holdpracticable

standard.
reason, the haslegislaturefirst we note thatconsideringIn the

cities,liability townslimits on tort of andalready financial theplaced
1989), on tortcaps recoveryand(Supp.507-B:4 reasonableRSA
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against municipalities have challenge.withstood constitutional Es-
Rochester,City 669,tate v.Cargill 119 N.H. at 406 atA.2d 709.of of

Although existence liability“[t]he of insurance does not create a
exist,”cause of whereaction none would otherwise Hartman v.

Hooksett, 34, 12,125 37, (1984),Town N.H. 480 A.2d 14 we ac-of
that theknowledge availability of insurance does a communityallow

to for the financialplan contingencies maywhich fromarise the de-
fense, settlement or award a Innegligenceof suit. oflight the statu-

insurance,limittory damageson and the availability conclude,of we
before,as we have that fact a“[t]he is amunicipality profit-mak-not
and itventure that would being to divertimproper municipal funds

ofpaymentto the tort claims are convincingnot inarguments sup-
of municipalport immunity.” Manchester, 726,Merrill v. 114 atN.H.

A.2d A332 at 381. concern the not,for effect on the public treasury is
itself,in and of a legitimate justification injuredfor depriving parties

againstof aremedy city.a town or
This usbrings to the second legislative objective suggested by the

that givenAssociation: the ofresponsibility cities and towns main-to
public highways sidewalks,tain and it is tounworkable hold them to

ordinary negligencean standard. find argumentWe that this has far
resources,more merit. Given the limited financial the land area and

scope responsibility communities,the of of local mayit be impracti-
cal to thatexpect roads and sidewalks will routinelybe patrolled or
subject to maintenance. Topreventive the itcontrary, is more likely

towns,that municipalities, particularly smaller will take action on
onlytheir roads and asidewalks when problem is oridentified is

toknown exist. a townRequiring satisfy ordinaryto an negligence
respectstandard with to the ownership and high-maintenance of

and whichways subjectsidewalks are to constant and unsupervised
public mayuse aunreasonably burden We concludemunicipality.

objectivethat this a legitimateis reason impairmentto consider of
an ofright recovery.individual’s

the purposeSince of the legislation legitimate,is we now ap­
the standard whichply we have established to evaluate whether the

principlesstatute violates equal protection.of We have held that
an analysissuch torequires us determine whether the classifications

reasonable,bycreated the statute are not arbitrary, uponand rest
groundsome of difference a fairhaving and substantial relation to

object regulation. Maurer,the of 932, 424Carson v. 120 N.H. at A.2d
at 830-31.
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immunityI, with507-B:2, completemunicipalitiesprovidesRSA
orownershiptoresulting negligencefrom incidentliabilitytortfrom
isimmunityThisstreets and sidewalks.highways,ofmaintenance

in stat-of found otherpatchwork exceptionsabylimitedsomewhat
chapterof RSA 507-B.enactmentutes, of thepre-datemost which

bridges,forliability municipalitiesimpose uponexceptionsThese
which are unsuita-culverts, dangerousand embankmentssluiceways

lia-tomunicipalityaThey subject231:92. alsofor RSAble travel.
notice, bewhich mustto a formalrespondtowhen it failsbility
concert, theinforminginpersons actingbyfiled threeandsigned

231:90,of or unsafe travel. RSAdisrepairconditionsmunicipality of
asFurther, immunitymust refrain frommunicipality pleading:91. a

it for the claimedcoverageto that has insurancea the extentdefense
to combinationcategorizeRSA We are reluctant theliability. 412:3.

inimmunity excep-found RSA 507-B:2 with these fewof unbridled
acategorization implyscheme.” Such a would“statutoryas ations

liability.for the con-plan defining municipal While harshsystematic
inimmunity mayof be limited some circum-municipalsequences

not,stances, or leavesstatutorythe whether intendeddesign,
ais thatmunicipal quite possibleunfettered. Itimmunity largely
aexistingknow oncould about a hazardous conditioncommunity

travelers,of havejeopardizes safetysidewalk which thehighway or
lia-escapeproblem,to correct the and thenopportunityadequate

decidinginjured by the condition orbility parties simply ignoringto
Likewise, intown or the coursecity,to take corrective action. anot

construction, condi-or can create hazardoushighwayof maintenance
making injured byto those its actions.reparationand avoidtions

perfectlya need not tailored sat-recognize that statute be toWe
acknowledgestandard of review. We also that theisfy heightenedour

(the507-B:2, IRSA of burdens whichof avoidancepurposeasserted
anbe on the of ordi-imposed municipalities through impositionmay

standard) objective. How-legitimate legislativeis anary negligence
aever, limitingthe statutes createcorrespondingthis statute and

only taking legalof who not are limited from actioncategory citizens
highwayordinary involvingin of commonnegligencecircumstances

cre-maintenance, without when aremedy municipalitybut are even
inof result andproblemor is aware a which could serious injuryates

in theirresponsibly failing problem.acts to correctthen
encourage diligentThe our be structured tolaws of State should

Justices,publicof thepart employees. Opinionservice on the See of
564, A which rewards intransi-N.H. at A.2d at 1189. statute126 493
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ongence part municipalitiesthe of or their theemployees, injuryto
others,of should not be condoned.

507-B:2,1,We hold that RSA is unconstitutional. It creates a cate-
gory plaintiffs whoof are disenfranchised rightfrom their to a rem-
edy simply thebecause defendant is a municipality. The statute is

broad, isunreasonably and notarbitrary, does bear a fair and sub-
stantial relation to the legislative objective.

That is to say legislaturenot that the notmay place reasonable
on rightlimits the to recovery. Perhaps guidancebest inthe this

regard can be gained by reviewing the concerns of the Association:
“Time, and to the municipality potentialof highway de-notification
fects, is essential to that an absolutely unworkable stand-ensuring
ard of care will imposednot be upon municipalities.” (Emphasis
added.) A statute which is tailored to protect the interests of commu-
nities when they have no notice a problemof or when they have inad-

toequate toopportunity respond a known problem may meet
But,constitutional arequirements. communitywhen has actual no-

atice of hazardous condition on its orhighways sidewalks and has
adequatehad opportunity condition,to correct the protect travelers

from injury, public hazard,or warn users of the injuredthose aas
result notshould be denied an opportunity to recover.

conclusion,In 507-B:2,we hold that I,RSA is not constitu­
justified ittionally because equal protectionviolates provisions

I,in 2partfound articles and 12 of the State byConstitution imper­
missibly injureddenying parties on municipal highways and side­

I,toright providedwalks a recover as in part Althougharticle 14.
right limited,the of recovery may 507-B:2,1,be providesRSA com­

munities with too exemptionbroad an from forliability negligence.
The statute is arbitrary and does not bear a fair and substantial rela­

objecttion to the the legislation.of

Affirmed.

SOUTER, J., THAYER, J., dissented;with whom joined, the others
concurred.

SOUTER, J., dissenting: I respectfully dissent from the court’s con-
507-B:2,1, 2,12clusion that RSA violates articles and 14 Iof ofpart

the Constitution of New Hampshire insofar it provideas would mu-
nicipal immunity liabilityfor arising out of ownership, occupation,

“public sidewalks,and maintenance of highways.streets . .”[and] .
In I willexplaining why, myconfine thoughts to I mis-what see as a
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standardequal protectionmiddle-tierthe acceptedofapplication
that14, viewthis court’sgivenmore about articlenothingsayand

scrutinizingforstandardequal protectionmirrors thearticlethe
action, see Estaterightcivil ofapplicableon generallyalimitations of

704,667, 707661, 406 A.2dRochester, 119 N.H.Cargill Cityv. of
(1979).

925, 424A.2dMaurer, 120 N.H.of v.At since the date Carsonleast
122 andunder articles(1980), protectionof equalthe guarantee825

recog­recovery byofon civilrightsto limitationsappliedhas been
injured by conductall people personallynatural class ofanizing

Leavingostensibly behavior.category of tortiousa recognizedwithin
byto the workers’that are said be createdspecial problemstheaside

Derrick,&v. Hoiststatute, see Estabrook Americancompensation
(1985) J.,741, (Souter, dissent­Inc., 162, 183, 498 A.2d 754127 N.H.

statutory restrictingon classificationspasstoing), supposedwe are
so inflicted the affectedinjury by treatingforrighta to recover an

v.Carsonimportant right,”as “an substantivecause of action
931-32, 830,Maurer, any424 thatby requiringA.2d at andsupra at

rea­“beupon rightfrom a restriction such aresultingclassification
of differencesonable, groundand . . . rest somearbitrary, uponnot

object legisla­to of thefair and substantial relation theahaving
added.) 161, 163,Scoville, 304v. 113 N.H.State(Emphasistion. .. .

366, (1973), F. S. v.Royster Virginia,Guano Co.quotingA.2d 369
(1920).” 932,Maurer, 424412, supraCarson v. at A.2d253 415U.S.

omitted).(further citationsat 831
jurispru-thescrutiny thus enteredequal protectionMiddle-tier

id.,Constitution, asaccompanying questionsthe anddence of State
I amwill a good many opinions.unanswered fodder foryet provide

however, ofhere, I misapplicationwith what see as theconcerned
standard, intrulyit to intermediateassumingintermediate bethis

in in indi-as as court Carsonapplicationcharacter and limited the
it.the used to describeby languagecated

ofAn that intermediate and the limitsunderstanding of character
elusive, however, acknowledgeand it is well toprovesuch review can

proven susceptibilitysuffers a to confusionthat Carson’s test from
review, failingequal perhapsof aprotectionwith other standards

F.S. Roysterderivation of Carson’s fromlanguagetheportended by
412,253 a chal-U.S. 415. involvedVirginia, RoysterCo. v.Guano

treatments, as tocorporate taxlenge to State incomedisparate
Four-under thelegislativeof State discretionwhich the latitude

protection to be “no-equal admittedAmendment’s clause wasteenth
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Id.tably majoritywide.” The nonetheless struck down inthe statute
theybecausequestion ground”could “conceive” of “no justifyingfor

treatment, 416; Holmes,the differential id. at Justices Brandéis and
hand,on they justthe other dissented because could suchconceive of

clear,a idground, however,at 418. What is thatis the entire Court
“reasonable,treated the test of what was not arbitrary having... a

fair objectand substantial relation to the the legislation,”of id. at
415, first-tier,todayas what we would call the rational basis test.

theAlthough judiciary, court,federal like this has subsequently tried
Royster'sto use formulation to provide “somewhat mid­heightened”

dle-tier scrutiny, City Center,Cleburne v. Cleburne Living 473of
432, 441 (1985),U.S. the very inopinions cited Carson as applyingso

were,it have type,reverted to as it by intolapsing rational basis
See,terminology. one.g., legitimacy classifications, Lalli,Lalli v. 439

259, (1978), Maurer,U.S. 273 cited 932,in Carson v. 424supra at
(“our831A.2d at oninquiry [is]... whether the statute’s relation to

isthe state interests it intended to promote sois tenuous that it lacks
and, onrationality”); gender, Reed, (1971)... Reed v. 71,404 U.S. 76

“is a in(question whether difference the applicantssex of competing
... a rational arelationshipbears to state objective....”). court,This
indeed, gone stephas one infurther recognizing candidly that the
rational basis test the Roysterand test derived from inhave some
instances been as interchangeable,treated Deflorio,see State v. 128

309, (1986).315, 1133,N.H. 512 A.2d 1136
cases,At in provenleast our State this judicial tendency to blur

differenceany between the two tests doubtless reflects the further
segmentfact that the first compoundof the standard derived from

Royster simplyis concise test,a version of the rational basis Car­
son’s threshold that arequirement bechallenged classification “rea­
sonable, not arbitrary,” Maurer,see v. 932,Carson at 424supra A.2d

831, beingat toequivalent the usual first-tier standard that the clas­
sification must “rationally interest,”to a legitimaterelate[ ] State

State, (citation79, 84, 1146, 1149 (1982)122 N.H. 441 A.2dBoehner v.
omitted). And the inwhile court Carson ormay may not have said
the in seeming identifylast word to rational basis with a favorable

balance, Maurer,cost-benefit Carson v. 933,120 N.H. at 424 A.2d at
831, courtthe did make it clear that this of theprong test was defer­

inential to the legislative judgment question, “the ofwisdom or ne­
for” whichcessity beyond scope judicialwas the of Id.review.

Indeed, as the court it atexpressed one point, the testsecond-tier
(i.e., ininwas deferential its theentirety absence of classi-suspect
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legislativesecond-guesscourts will notfundamental right,fication or
one,id.). how-a shakyof deference isneed, pledgeThisofjudgment
segmentof secondmeaningover the theever, uncertaintytothanks

“fair and substan-aRoyster, requiringfromthe derivedof standard
legiti-and thethebetween chosen classificationrelationshiptial”

a furtherseen asuncertaintyThis must beobjective.legislativemate
misidentification)(orthe identificationfacilitatingnot onlycondition

seen,test, haverational as wewith the basisstandardthe Carsonof
aimposein inclined towaythe of thosetemptationalso placingbut

we willasscrutiny,in name of intermediatestandard thestricterfar
see below.

relation-of and substantial“fairexplanationdefinitiveWhile the
ifsayit is to here thatanother fairday,awaitship” apparentlymust

test, and atas a middle-tiergenuinelyis to functionphrase reallythe
it mustlegislative policy judgments,to ultimatethe same time defer

that the classi-requirementneutralsubstantivelyabe understood as
with someobjectivefit permitted legislativein thequestionfication

likeit with somepromoteoracceptable precision,level ofminimally
to be a test thatIt thus meantefficiency. presumablyisdegree of

from in-many peopletoobarringdown a classificationwould strike
thecompromisingdo withouttheywhen could sovoking righta even

into consideration a claim-mightand it also takeobjective,State’s
toowould allowchallengedthat a classificationant’s demonstration

would antithetical to therightinvoke even when that bemany to the
test, event,The in must be intended to demandobjective. anyState’s

in classi-anybe level of inclusivenessappropriatethat there some
bya lawful interest treatment.disparatefication selected to serve

view, indeed, ansimplythe would be ob-anyOn other Carson test
reviewing merits ofscurely judicialarticulated commission for the

anythat took to disclaimlegislation, painsa role the Carson court
(Whetherin scrutiny.to the name of intermediateauthority play

can bereviewof neutral middle-tiersubstantivelyCarson’s promise
is, course, whichobjective another question,oftruly practicala

in case.justifiableme of a dissent thisbeyond scopethewould take
at faceHere, reasoningI with Carson’s takenonly trying to workam

value.)
inter-then, distinctlyare to have a articulatedAssuming, that we

review, rightI amassumingof and thatprotectionmediate test equal
maysubstantial” per-that the “fair and criterionabout the function

with Carson’s the taskconsistently reasoning,inform such review
requisite degree efficiency,is the ofidentifythe toconfronting court
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fit,or scrutinythat intermediate Idemands. While not sug-would
gest that this will a simple job,be both theadvocates before court
and the members the courtof itself should confront indifficultythe

case,the earliest possible jobfor until the is the inter-attempted,
nature scrutinymediate of the will remain Fortunately,elusive. how-

ever, the facts of the case before us applicationallow for of what the
intended,opinionCarson claims to be even without a more exactly

articulated of legislativestandard tailoring yetthan the court has as
announced.

I this by viewingreach conclusion the instant case from a point on
mywhich Icolleagues and Theagree. majority opinion follows this

“court’s earlier that ‘there realrecognition are and vital differences
the of governmentalbetween situations units and of private parties

defendants,’ Court,as tortpotential Cooperrider, The the Legisla-
ture, and Governmental Tort Liability in Michigan, 72 Mich. L.

187, (1973)Rev. 272 in(emphasis original).” CargillEstate v. Cityof
Rochester, 661, 666, 704,119 N.H. 406 A.2d 706 (1979), and I injoinof

generalthe court’s conclusion that it was to theopen legislature to
toinappropriate municipalitiesfind it hold anto ordinary negligence

theyinsofar as own highwaysstandard and maintain and sidewalks.
Although position impliesthis that a municipal immunity defense

against some tort claims out ofarising sidewalk and highway defects
would necessarily deny protectionnot underequal the standard of

scrutiny, theintermediate court hypothesizesnonetheless two cir-
applicationcumstances under which of the municipal immunity con-

507-B:2,by I,ferred RSA would violate that whenstandard: the
inmunicipality the course of maintenance or construction created

the hazard that in plaintiff’seventuated the wheninjury, and the
repairfailed to a hazardous anmunicipality condition of which offi-

cial employeeor had actual knowledge with toadequate opportunity
act. On possibilitiesthe basis of these the court rules that the classi-

broad,fication in issue unreasonably“is arbitrary,is and does not
bear, a fair and substantial legislative objective”relation to the of

ofrelieving municipalities liability withnegligence associated road
and sidewalk construction and maintenance.

I from thepart company court here for two reasons. The first is
Iand willprincipally analytical, not dwell it.on The court seems to

onignore emphasis test,Carson’s the composite character of the the
first of which issegment merely the first-tier rational basis test.

aside theLeaving question anything gained bywhether is incor-
second-tier,the first-tier standard into the it toporating suffices say



125

that thesegment impliesCarson’s secondapplyingview ofmythat
test, Iandbasisthe rationalpasswouldin herequestionstatute

on thatpassing gradegivelikewise it acourt wouldthat theassume
test alone.

of Carson’s stand-segmentof secondtheapplicationtheis overIt
thatoccurs, to understandanddisagreementthe substantialard that

thecarefully governmen-is to look more atneedtheredisagreement
object of legis-legitimateassumes to be athe courttal thatobjective

as reliefabove, objectiveofspeaksI the court thatAs notedlation.
ordinary negligencesatisfying anburden offrom an unreasonable

“subjectare tothathighwaysto streets andrespectwithstandard
ofof the remainderpointuse.” Thepublicand unsupervisedconstant

however, liability arising fromis that relief fromopinion,the court’s
ob-is a legitimateand constructionmaintenancehighwaystreet and

from haz-would not ariseliabilitythat theonly to the extentjective
officer oremployee,by municipalaconditions createdardous

If thecontractor, agent. acceptknown a weactually municipalor to
then, it is relief from lia-objective,permissibleview thecourt’s of

created normunicipallyfrom hazards neitherroadbility stemming
ques-end in view when theansweringknown that is the to be kept

relatedfairly substantiallymeans chosen are andtions whether the
objective.a legitimateto

course,not,we view the particu-In means must ofthoseassessing
in the to arecognizes degree,isolation. As courtimmunitylar statute

507-B:2,under RSAliabilityfromstatutory immunity negligencethe
scheme, immu-I, in which other statutes narrow theis of a totalpart

Thus,2, I,§ See RSA 507-B:5.nity provide.would otherwisethat
provide municipal liability damagefor for result-RSA and :91231:90

highwaysor hazards on or V anding travel Class IVdisrepairfrom
twenty-to withinmunicipality begin repairstheir if the failsbridges,

the from three orsafetyfour notice of hazardreceivinghours after
moreover,231:92, munici-subjectsRSAtaxpayers.more citizens or

unsuitability forliability damage resultingfor from thepalities to
culvert, or embankmentany bridge, sluiceway dangeroustravel of

(And, relevantsubject though directlyto town maintenance. not
here, againstand :77 ofprovide damagesRSA 231:75 for assessment

to grading ditching highway.)for land caused and abythe town harm
then,main, is frommunicipal immunity liabilityIn there nothe

highwayharm results from hazardous features orespeciallywhen
chores, town fails respondmaintenance or when the torisky

todangerous enoughto of excite com-anynotice conditionpromptly
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plaints by Conversely,three people. the remaining ofsources lia-
bility likelyare those most to municipalelude innotice the absence
of systematicconstant inspections of all sidewalks andmunicipal

whichhighways, the themajority agree legislature could it un-find
reasonable require.to

scheme, words,The instatutory other classifies byvictims barring
recovery to those damageswhose result from highway and sidewalk

operations se,conditions and that are not notably hazardous andper
failthat to excite orthree more people provideto notice to mu-the

nicipality. By leaving a town in in-potentially liable most other
stances, the scheme avoids much of the mightoverinclusiveness that
arguably result from fromimmunity liabilityabsolute for any street

hazard,or highway even for highway features with a generally high
harm,potential for or about which mightactual notice have been

given repeatedly. Municipal immunity under this statutory scheme is
thus moretailored than thenarrowly State immunity that would
have been thebyconferred bill byconsidered Opinion the Jus-of
tices, 554, 566-67, (1985)1182, (which126 N.H. 493 A.2d 1184 is

persuasive authoritytherefore without facts),on the present and it
underinclusiveness, i.e.,exhibits no inapparent recognizing liability

in a municipalitycases where cannot fairly be toheld the standard
for otherappropriate potential defendants.

Now, the is admittedlyfit not mathematically exact between this
objectivetotal scheme and the immunityof toonly as hazards not

municipally created or known at least municipalto one agent. The
majority are correct that the legislature could have narrowed the
immunity provisions byeven further making a town liable whenever
a hazard officials,is known to ofany its or whenever the hazard was

increated the course of construction and maintenance activities.
reasons, however,There twoare why this less-than-mathe-

fitmatically-precise should still fairqualify as and substantial. One
of those reasons is in thesuggested court’s own ifopinion: allega-

construction,of innegligencetions or notice to some municipal
areagent, enough to counter a inmunicipal immunity claim the first

instance, willthere be few andprecious street sidewalk accidents
subsequent town,without a lawsuit a oragainst city and the court’s-

of immunity’sview will a ofproper scope entail serious burden de-
fending against Certainlysuch claims. legislaturethe could reasona-
bly choose the of inscope immunity embodied the present statutory

inscheme to obviateorder the unmeritorious that wouldlitigation
attend the narrower concept favored the court.by
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fitfair and substantialsufficientlyafindingforThe reasonsecond
statutorythisimmunity andlegitimateview ofthe court’sbetween

in therepracticeto thathave no reason believeis that wescheme
allowimmunitythe the court wouldbetweenany large gapwould be

Becausewould produce.the schemeimmunity statutoryand the
or of andproportion highwaythe numberno ofthere is indication

or neg-municipalfrom indifferencethat eventuatesidewalk hazards
statutory im-theconstruction, no indication thatin there isligence

toIt isany degree. crucialsignificantoverinclusive toismunity
toarethis, point supposedthe that wesightlest we lose ofrecognize

standard, should not demand theandan intermediatebe applying
appropri-that would beof and solutioncongruence problemprecise

wereate, right recognized byif the Constitutiona fundamentalsay,
rely onof court twoWhen, contrary, majoritythe the theat stake. on

down the stat-strikewholly significanceof uncertain topossibilities
in-ofissue, be understood as an instancerulingin their cannotute

review, scrutinybut as one of strictequal protectiontermediate
is thetrigger judicial oversightwhen the ofwholly inappropriate

constitutionalrightof with less than fundamentallimitation a
significance.

metamorphosedthe “fair and substantial” relation test isAnd so
rationalA life as ajuridicalthat itsagain. beganformulationyet

oftest, ostensibly as aadopted byand was this court standardbasis
review, courtby majorityis a of thebeing appliednowintermediate

scrutiny analysis.equalthe strictest known toimpose protectionto
for need to reexaminestriking argumentThere could be no more the

forconceptualthe test and the basis whatunderlying passesCarson
intermediate review.

J., inThayer, joins the dissent.


