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Belknap
No. 88-421

Anna M. Buehler and Robert J. Buehler

v.

Town of Meredith

30,April 1990

Railed,Law James OssipeeJ. of (Harvey J. onGarodOffices of
orally),the brief plaintiffs.and for the

Devine, Millimet, P.A.,Stahl & Branch of (JosephManchester M.
III, brief,McDonough, on the and Cynthia A. Satter for theorally),

defendant.

OpinionMemorandum

Batchelder, 30,1986,On Buehler,J. December Anna M. while
passenger car,the side herexiting slippedof and fell on accumulated

ice and snow linedthat a owned and inpublicly maintained street the
town of Subsequently, husband,Meredith. she and her the plaintiffs,

defendant,filed thatalleging Meredith,suit the the Town of neg-was
in theligent maintenance of its and highways.streets

The in toresponsedefendant this action filed a motion to dismiss'
507-B:2,1,claiming providesthat RSA the defendant with immunity

from actions to recover for personal injuries arising out of the own-
ership, occupation, public sidewalks,maintenance or ofoperation

or highways. initiallystreets This motion was denied by Superiorthe
J.),(Flynn, subsequently byCourt but was renewed the defendant
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J.).(Dickson, followingtheForSuperior Courtby thegrantedand
reasons, we affirm.

in grant-the trial court erredthatplaintiffs arguetheOn appeal,
waived sover-dismiss, hadbecause the defendantmotion totheing

1986) by purchasing(Supp.412:3to RSAimmunity pursuanteign
injuries sus-personalcoverage forprovidinginsurancecasualty

andof streetsin maintenancenegligenceits thedue totained
highways.

Indemnity Com­&Imperial CasualtyDover v.CityIn of
507-B:2,RSA(1990), that109, A.2d 1280 we held575133 N.H.pany,

for personalto towns from suitimmunity cities andI, provideswhich
publicofand maintenanceownershipof thearising outinjuries
foundofguarantees equal protectionviolateshighways,streets and

InI, Hampshire2 12 of the New Constitution.andin articlespart
erreddecision, courtis that the trialDover it clearCityof thelight of

on sover­predicatedmotion to dismissin the defendant’sgranting
immunity.eign

inhowever, if court erredclaims, that even the trialThe defendant
dismiss, error was harmlessmotion to suchthe defendant’sgranting

to its motionprepared grantthe court was nonethelessbecause trial
the defendantargument,In to thisa verdict. referencefor directed

from thefollowing excerpt transcript:to thecites

it hascorrectly,If I the court“MR. GAROD: understand
grantedgranted the motion to dismiss and

motion for directed verdict?the
II in wouldTHE That’s incorrect. said passing,COURT:

if I so ruled on theindicate that had not
dismiss, I have thegrantedmotion to would
verdict; I gave mydirected and reasons

therefore [sic].”

the de­grantThe stated that it was topreparedtrial court
trier ofa directed because no reasonablefendant’s motion for verdict

incaredutyTown breached its of reasonablefact could find that the
record,and Inhighways. viewingof its streets thethe maintenance

therefrom, in tolightinferences a most favorableand all reasonable
insaywe cannot that the trial court so conclud­erredplaintiffs,the

(1985).1007, 1009Clogston, 340, 342, 499v. 127 N.H. A.2dYounging.
we in erro­Accordingly, although hindsighthold that the trial court

dismiss, thisneously granted the defendant’s motion to error
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inwas fact theharmless because plaintiffs failed to meet their bur-
den of primaaestablishing case.facie

Affirmed.

All concurred.

Carroll
No. 88-412

PropertyRockhouse Mountain Owners Association a.&

v.

ConwayTown of

4,May 1990

Cooper, P.A., (RandallFauver & Deans of North Conway F. Coop-
er and R. Cargill brief,Kenneth on the and Mr. Cooper orally), for
the plaintiffs.

Smith, (GilbertUpton, Sanders & of Concord Upton and Russell
brief,F. Hilliard on the Mr.and Hilliard orally), for the defendant.

Thayer, (theJ. The Town defendant)of Conway town or the
appeals J.)an order (O’Neil,of the Superior Court approving the

(Robertrecommendation of the E.Master Hinchey, Esq.) that occa-
sion exists for the town to lay a roadwayout system to RSApursuant


