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of unreasonablenessshort, provingnot met its burdenSeabrook has
of We therefore affirmoriginalin cost method allocation.the DRA’s

decision on issue.the Board’s this

Affirmed.
All concurred.

Hillsborough
88-447No.

HampshireNewThe State of

v.

Kenneth Tucker

24, 1990May

(Peter Beeson, assist-G. seniorArnold, attorneyP. generalJohn
on and for the State.general, orally),the briefattorneyant

Concord,defender, bychief of briefappellateE. Duggan,James
for the defendant.orally,and

conviction,SOUTER, appeal theJ. In this of a theft defendant
J.) sup-erred in torefusingCourtSuperior (Pappagianis,claims the
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authorizingspecificallyevidence taken under a search warrantpress
further,in man-dispute, containing generalof the items but aseizure

in affirm.question.other evidence of the crime Wedate to search for
defendant,theThe record indicates that an individual identified as

Tucker, and TrustDerryan account at the BankopenedKenneth
1987, ofFebruary,in and two months later availed himselfCompany

six drawn on a fictitious Bankbanking privileges by cashing checks
corpora-account identified with a non-existentHampshireNewof

Co.,tion, Venture Inc. The checks were returned un-International
toinvestigationand a led to the issuance of a warrantpolicepaid,

Checks,forpremisescertain “International Ventures Co. Inc.search
checks, inof other items used the commission of thecopies [and]

described,The searchcrime.” netted blank checks of the sort car-
Bank,of the six checks at ofDerry miscellanybons cashed the and a

items aincluding typewriter, organizer,” moneyother “desk bank
bag, telephone, rubber and so on.“paperwork,” stamp

us,Insofar as it now concerns the motiondefendant’s to suppress
evidence attacked the to inauthorization seize “other items used the
commission of the crime” as “a warrant ingeneral contravention of

I, XIX, Constitution;part Hampshirearticle New Amendments IV
XIV;and United States Constitution.” The motion was denied with-
evidentiary hearing,out on the prosecutor’s representation that the

would not seek toState introduce evidence seized under theany
clause,“other items” but would offer the materials taken underonly

specificthe authorization to seize blank checks and carbons of checks
Accordingly, onlyissued. the blank copieschecks and carbon were

exhibits, subject objection.entered as to (Although there was some
seized,from a State’stestimony witness about the other items the

defendant no toassigns reception,error its on thepresumably
harmless,thatground any such mistake was at most as it usseems to

been.)to have
theSimply put, position generaldefendant’s is that the authoriza-

into seizetion “other items used the commission of the crime” ren-
“general,”dered the entire warrant as byoutlawed the fourth

amendment’s on warrantsprohibition issuing without “particularly
seized,”the . . .describing persons or to be andthings by the re-

of article 19 thatquirement warrants “be . . . withaccompanied a
designation search, arrest,of thespecial persons objectsor of or

authorityFor mandating suppressionseizure.” of all evidence seized
warrant,under such a the defendant refers us to State v. 123Emery,

630, (1983);A.2d 738,N.H. 465 922 State v. 124Sheedy, N.H. 474
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(1st(1984); Abrams, 541, 544and v.A.2d 1042 United States 615 F.2d
1980).Cir.

of the position scrutiny,Each element defendant’s to how-yields
ever, with Althoughthe characterization of the warrant.beginning

in III theearly George opposi-the of concentratedlitigation reign
incriminating paperssearch forupon merelytion’s scorn warrants to

evidence,” Entick 19 How-compare Carrington,or other “mere v.
(1765),1029 with 387 U.S. 294Hayden,ell’s State Trials Warden v.

(1967), antagonism prac-American to the warrantthe characteristic
excessive ofday generalitytice of the condemned the non-returnable

search forany placeto evidence of criminal wrongdo-authorizations
(1stKlein, 183, 1977),States v. 565 F.2d 186 asing, see United Cir.

the theby writs of assistance issued to advance enforce-exemplified
id.;laws, Otis, 2the revenue and see Thebyment of anathematized

Legal Papers (L.K. Zobel,of John Adams 107-08 & H.B.Wroth
1965). different, of Itpresenteds. The writ is course. was returnable

595-A:5;statute, it placeto the see RSA theaccording identified to be
here;with a not itparticularity questionedsearched and described

seized,items to be from catchall reference tospecific quite apart the
items.”“other

infact that the warrant is thepresent “general” pre­The not
not, however, tellsense does us anything dispositiveconstitutional

For,constitutional of its items” clause.significanceabout the “other
face, expansive language implicateson thisits the constitutional

demanding special designationthe or particular descrip­standards
search,of aobjects particularitytion of the requirements addressing

eighteenth centurythat feature of the thatobjectionable practice
officer, magistrate,the executive not a with discretion toinvested

search, States,scopethe of seedetermine the Marion v. United 275
192, (1927), inengage explora­195-96 and thus to “a general,U.S.

in a person’s belongings.” v. Newtory rummaging Coolidge Hamp­
(1971).443,shire, The degree403 U.S. 467 of exactitude isrequired

abstract, however, Fitanides,inreadily described the State v.not see
300-01, 1379, 1380 denied,298, (1988),131 552 A.2d cert.N.H. 109 S.

(1989). true, hand, descriptionIt is the one genericCt. 2100 on that a
may pass possibleof muster when the seizable nature of allgoods

contraband,inis as the case of see Unitedexamples apparent, States
(1st183, 187-88Klein, 1977),v. 565 F.2d Cir. or when causeprobable

believing genericallydemonstrated that ofany examplehas been for
id.;character,objects is to have seelikely evidentiarydescribed see

(1983).633,630, 922,465Emery,v. 123 N.H. A.2d 924 Butalso State



207

aredescriptionsthat genericisprobablygeneralizationsoundestthe
appli-warrant’sfor areasonably possibleiswhenever itinadequate

descriptiveby usingscopenarrow itstoissuing magistrateorcant
fromevidentiary significanceobjects withdistinguishingforcriteria

Records Puertovalue, Montillano such seehavingitemssimilar of
(1st 1978);324, State v.Rico, Morales, F.2d 326-27 Cir.575Inc. v.

Andresen v.301, compare1380. ButFitanides, 552 A.2d atatsupra
(1976) (“other . .” not463, items used .479-82427Maryland, U.S.

Emeryand State v.listing),of particularizedin contextunduly broad
LaFave, A Treatise2 and Seizure:(same), with Searchsupra

(1987)4.6(d), 251-52,§ at 252 n.8lthe AmendmentFourthon
where(Andresen language onlycatchalllegitimatingbest read as

feasible).descriptions notparticularizedmore
bywas unsatisfiedto that this ruleis reason concludegoodThere
ofcase, ready possibilitygivenclause in the instant thegeneralthe

was, example,forexactly.items” more Theredescribing “other
withmachinecheck-imprintingcause to believe that aprobable

other evidence ofamongvalue would be foundevidentiarylikely
Insubjectwas listed as to seizure.although noneactivity,fraudulent

follows, we thatwill assumeevent, analysisthe thatanticipatingany
honored, was itself“other items” clausenot that thethe rule was

standards,State and Nationalunconstitutionally general under both
searchpurportedif before us had to authorizethat the warrantand

alone, ob-anyclause evidencegeneralmeans of thebyand seizure
Texas,v. 379be to seesubject suppression,wouldtained Stanford

Fitanides, 300,(1965); at 552 A.2d476, supraState v.480-81U.S. cf.
at 1830.

authority by general lan-purportThis warrant did not to confer
joinedalone, however; of clausecomposite generalit is a theguage

in-actuallydirections to seize the evidencevery particularizedwith
is, indeed, specific descriptionsIt the existence of thesetroduced.

warrant, them inwith the State’s reliance ontogetherthewithin
the casesinappositein that renderquestion,the evidenceobtaining

everythingin wholesale ofby urging suppressionthe defendantcited
in con-Thus, Emery suprathe warrant State v.althoughseized.

theto a series of evi-phrase appended specifics,a generaltained
(andclause itsgeneralin there was seized under thedence issue

wasprecise descriptionsustained because no moreintroduction
Abrams,been And both United States v.thought possible).to have

(1st 738,1980), 124Sheedy,and State v. N.H. 474F.2d 541 Cir.615
(in(1984) descriptions the latterentirely generalA.2d 1042 reviewed
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case, in specialcontained a warrant issued under a statute requiring
authorityof These cases are no forparticularity description). ple-

on our facts.nary suppression
moreover,defendant, fails to attend to a considerable ofbodyThe

underadmissibilitylaw that determines the of evidence seized a
warrant, authori-having specific generalsearch both andcomposite

zations, unduly general description treatingthe and theby redacting
efficacious, ifof the warrant as it meets the usual tests ofresidue

(3dSee, Christine, 749,v. F.2d 753-60validity. e.g., United States 687
1982). is,commends it with-approach simplyThis itself becauseCir.

cost, adequateundue an method for the de-realizing pragmatic,out
toobjectives explainterrent invoked the use of an ruleexclusionary

like ofvindicate those the fourth amendment and arti-guaranteesto
19, 757;self-executing.not See id.cle which are at United States v.

(1974).Calandra, 338,414 347-48 WhileU.S. these constitutional
do not for the exclusion of evidence in vio-provisions provide seized

(sub-terms, theprecludinglation of their a rule use of such evidence
here)detainject thoughtto that need not us is to deterexceptions

preserve judicial integrity,searches and see United States v.illegal
Leon, 897, (1984);supra;Christine United States v. 468 U.S. 906

(1961).Ohio, 643, case,Inv. 367 658-59 the usual ofMapp U.S.
course, all the evidence seized under a tainted some con-bywarrant

defect is because the seizure ofsuppressed simply everystitutional
to theentirelyitem is attributable defect. When the warrant’s fault

however, objectivesthepervasive,is not so same of deterrence and
inmay waybe served the same and to the sameintegrity degree by

to the fruits of thelimiting suppression warrant’s unconstitutional
That thus be shorn ofcomponent. component may its unlawful ad-

it,thevantage by suppressing only fruits attributable to while the
timemay fully recognizecourts at the same the value of evidence

acomponenttaken under another of warrant con-composite meeting
standards, including particularitystitutional the requirements.

true, course, that price including unconstitutionallyIt is of the of
in validgeneral language an otherwise warrant could be raised even

warrant,theby suppressing all fruits of such a but there arehigher
reasons so far. It is agood against going wholly open question

the forraising penalty adding unduly languagewhether broad to a
authorization to search wouldsufficiently particular anyadd incre-

suppressing onlyment to the deterrent influence of the fruits of the
so,That it isillegal being apparent whywarrant’s element. not the

ininterest crime should be taxedpublic prosecuting by suppressing
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ofauthorityunder the ostensiblethat obtainedbeyondevidenceany
is, indeed, hereimportantItunduly general element.warrant’sthe

evidentiary exclusiona distinction betweensignificantrememberto
an unreasonablewho conductsagainst an officialremedya tortand

the fourth amend-suppressedis underevidencesearch: whenever
bynot the official19, price paid by public,is theor thement article

for theThus, imposingpleathe defendant’sunlawfully.who acts
in alanguagegeneralforsuppression penalty usingpossibleheaviest

the com-any analogy withbywarrant is not supportablecomposite
privatewho enterslegallyrule that a government agentmon law

authority be-scope of officialthereafter exceeds thebutproperty
initio, 1 F.V. Har-accordingly. Seeand liabletrespasser abcomes a

(2d 1986);§ 1.21 ed.per, Gray, The of TortsF. & LawJames O.S.
Owen, ProsserKeeton, Dobbs, R.E. Keeton & D.G.D.B.W.P.

(5th 1984).25,§ 150-52 ed.on the Law of Torts atand Keeton
ifwould result courts or­anomalynote the thatWe should also

warrant, givencompositein to aresponseplenary suppressiondered
beyond scopeseizures theremedy for searches andfact that thethe

ofno further than suppressionwarrant extendswholly specificof a
(at in evincingleast casesexceeding scopethatbythe items obtained

terms), see v.of warrant’s United Statesno theflagrant disregard
(D.C. 1981), denied,Heldt, 1238, 1259 cert. 456 U.S. 926F.2d Cir.668

1252, 1257175, 196-97, 536 A.2d(1982); Valenzuela, 130 N.H.State v.
(1988)(1987), denied, 1008 amend­(deciding485 fourthcert. U.S.

claim). thus to reconcilesuppression pri­discrete sufficesment Since
alone hasinterests when the executive branchpublicvate and

aguarantee by exceeding warrant’s au­violated the constitutional
remedymorethority, justifyit would be difficult to a draconian when

injudicialnot occur but for a error tooemployingthe violation would
properin an otherwise warrant.phrasea catchallgeneral

holding Adayof rule the ofHence the force the derived from
789,County, Rptr.Alameda 55 Cal. 2d 13 Cal.Superiorv. Court of

415, (1961),47 are from ageneral362 P.2d that clauses severable
inspecific anydirectives the absence of indica­warrant’s otherwise

deliberatelyforspecific pretextsthat the directives were meretion
general Aday,Since this con­issuing unconstitutionallyan direction.

toof redaction or severance has recommended itself Statecept
(1987);Warren, 810, 415in v. 226 Neb. 152 Statecourts State N.W.2d

Noll, 391, (Wis.), denied, 469v. 343 N.W.2d 395-99 cert. U.S. 837
(1984); Kealoha, 166, 645,177-79,v. 62 Haw. 613 P.2d 652-53State

Ketterman, (D.C.(1980); 243,276 246-47States v. A.2dUnited
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1971); Cockrell, 561, 570-71,State v. 102 2d 32,Wash. 689 P.2d 37-­cf.
(1984) (severance38 invoked where partiallywarrant was defective

cause); Lett,for of probablelack Commonwealth 141,v. 393 Mass.
145-46, (1984)110,470 114 (same);N.E.2d People Hansen,v. 38

17, 21, 461, 464-65, 873, (1975)N.Y.2d 377 N.Y.S.2d 339 N.E.2d 875
(same), circuits,and to at least four of the infederal United States v.

(8th550,Krasaway, 1989);F.2d881 553 v.Cir. United States Gomez-­
(9thSoto, 649, Cir.), denied,723 F.2d 654 (1984);cert. 466 U.S. 977

(3dChristine, 749,United States v. 687 F.2d 1982);753-60 Cir.
(5thCook, 730,United States 1981);v. 657 F.2d 734-36 Cir. Unitedcf.

(1st 1988) (warrantDiaz, 1,v. 4States 841 F.2d Cir. partially defec­
cause).lack State,tive for of probable But v.Kinsey 240,see 602 P.2d

(Okla. 1979) (catchallApp.242-43 Crim. phrase rendered entire war­
illegal,rant necessitating suppression of items seized pursuant to its

particularized portions).

reasons,For the same here,we the ruleadopt for the en­
forcement onlynot of the fourth particularityamendment’s require­
ment, but that of article as19 well. Both provisions areflect common
intent to protectionconstitutionalize the of individual rights that had

law,evolved at common Boyd States,v. 616,see United 116 U.S. 625
(1886); Davis,Hussey (1878),v. 58 N.H. 317 and since no reason has
been foradvanced aadopting State suppression remedy broader
than its federal forcounterpart theenforcing particularity require­
ment, groundthere is no to treat the issue differently under the two
constitutional inprovisions question. There being no question that
the blank and copieschecks check fell within the specificwarrant’s

ofdescription subject seizure,evidence to the motion suppressto
was properly denied.

Affirmed.

Brock, C.J., Batchelder, J.,and in result;concurred the the
others concurred.


