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Cheshire
No. 89-127

Scholarship FundsIn re Certain

24,May 1990

(JohnGoodnow, Artoe, P.C., D.of KeeneAyer, Prigge Wrigley&
on and the Board of the UnionWrigley orally),the brief for School

of Keene.School District

Arnold, (William Cullimore,P. B. Directorattorney generalJohn
Trusts, forof Charitable on the brief and the State.orally),

Batchelder, Keene,J. aFrank A. resident of died onWright,
29, 4, 1929,1929, will,October and within his Novemberprobated
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was alanguage establishing charitable trustscholarship requiring
eightythat ofpercent the annual income on the principal:

provide college“shall be used to a education for some poor
boyand inworthy Keene who is a scholar Highthe Keene

boySchool. Said to be byis recommended ofPrincipalthe
the Keene School . .High and . ofapproved by the Board

of District;Education the Union School or its successors

Given the generosity of the Wright Scholarship Trust and the re-
it,sources available to scholarship generallythe has been awarded

four Inevery years. decade,the last the Wright Scholarship was
1982,in 1986,awarded and 1988.

Alger, Keene,Maurice A. a of 28,also resident on Februarydied
1970, will,and probated 6,1970,within Mr. Alger’s March simi-was

language establishinglar a charitable scholarship trust requiring
thirty percentthat of the annual income on the principal:

“shall be used to provide tuition for one year for some wor-
thy protestant whoboy is a scholar at the HighKeene
School, to attend some in goodcollege Said isstanding. boy

be byto recommended the principal of the HighKeene
.School and . . approved by the ofBoard Education of the

District orUnion School its .successors . . .”

The hasAlger $3,400been inScholarship awarded the amount of
annually for five out of years.the last six

From the the agreed facts,record and statement of isthere no
aindication that female student has appliedever a scholarshipfor

Likewise,under either theof trusts. because there is no independent
information available to the high school principal to the reli-verify
gious ofaffiliation the it isapplicants, unclear anywhether non-Prot-

for, awarded,estant students have applied or have been a scholarship
the Algerunder trust. The principal of the HighKeene School as-
that applicantssumes the have read the ofrequirements the scholar-

andship appliedhave to itsaccording terms. Once the students have
applied, the school board selects who shall receive the scholarships

uponbased the recommendation of the ofprincipal HighKeene
School. The awards are during assembly,announced an and the funds
are fromprovided the trust funds which are by Cityheld the of

Thus,Keene ofTrustees Trust Funds. the facts of this case reveal
that there are three indifferent instances which officials arepublic

ininvolved the administration of these discriminatory trusts. We
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are, likely willand most continuecurrentlyin that therepassingnote
Wrightwho meet both thebe, Highat the Keene Schoolstudentsto

Alger Scholarship requirements.and
District8,1987, of the Schoolthe School Board UnionOn October

(School in administra-Board), its thefearing that actionsof Keene
bediscriminatory maytrustsgender-basedreligionof andtion these

protection, peti-aguarantees equalof filedof constitutionalviolative
discriminatory provisions.removal theseekingin the ofequitytion

J.)(Hollman, oftrial, reformed the languageSuperiorAt the Court
and“boy”its to the termstrusts, cy pres powers replaceutilizingthe

InRSA 498:4-a.boy” particu-with the term “student.”“protestant
thelar, was unconstitutional “State action” forheld that itthe court

State, in theBoard, participatean arm of the to adminis-School as
trusts. Further-discriminatoryof andreligion gender-basedtration

more, constitutionallyit exercisingthat would bethe court found
were it itsemploy equitable powers“State action” toimpermissible

Trusts,deviation, reformthe Director of Charitable tourged byof as
oftheby striking language requiring participationthe trusts the

in ab-and to act theirappointing private personsofficialspublic
In itremedy, appro-at the court reasoned that wasarrivingsence. a

to the of theey pres preserve primaryto use its intentpriate powers
testators, was students at Keene Schooldeserving Highwhich to aid

reasons,the wepursuit followingin of a education. Forcollegetheir
affirm.

defendant, General, Directorappeal AttorneyOn the the of Chari-
(1)Trusts, questions:two thepresents followingtable the whether

Keene, inof in theparticipatingthe Union School District ofactions
trusts,of andreligion gender-based discriminatoryadministration

2I,as “State action” within the ambit of articlepartbe viewedmay
and the clauseHampshire equal protectionof the New Constitution

and,fourteenth to Statesof the amendment the United Constitution
(2)so, equitable devia-may powersif whether the court its ofemploy

by par-to reform the thestriking language requiringtion trust the
inof and actticipation public private personsofficials toappointing

absence, InState af-thereby terminating any participation.their
court,the decision of the trial we must answer the firstfirming ques-

in inaffirmative and the the negative.tion the second
we have been with both State and federal consti-presentedSince
claims, we will the State first.tutional address constitutional claim

(1983).226, 231,Ball, 347,v. 124 471 A.2d To theState N.H. 350
toextent that we look the United States forSupreme Court guidance
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issues,in these difficult we borrow theapproaching only analytical
I,inframework of the decisions our interpretation partCourt’s of

Constitution, such,2article of the New and as we are notHampshire
“tied to or future federal on the issue.”present pronouncements

(1986).73, 1380, 138268,v. 129 N.H. 522Bradberry,State A.2d Part
I, 2article of the New Hampshire providesConstitution as amended
as follows:

natural,AllRights.]2d. men have certain“[Art.] [Natural
essential, are,and inherent rights among which the enjoy-—

defendingand life anding liberty; acquiring, possessing,
and, word,inprotecting, property;and a of seeking and ob-

oftaining happiness. Equality rights under the law shall not
race,abridged creed,be denied or this state onby account of

color, sex or national origin.”

The first in our us to determinestep inquiry requires whether
there is the necessary “State action” topresent implicate the provi-
sions of our constitution. As the United States inSupreme Court

1,Kraemer, (1948),Shelley v. 334 13U.S. stated:

“Since the decision of this in the Civil RightsCourt Cases
... the has become inprinciple firmly embedded our consti-
tutional law that the byaction inhibited the first section of
the Fourteenth Amendment is only such action as may fairly
be said to be that of the States. That Amendment noerects

conduct,against merely privateshield however discrimina-
tory or wrongful.”

As therepreviously suggested, are three levels of potential “State
(1)action” implicated by appeal:this ofscreening applicants by the

(2)School,of the Keeneprincipal High the of theparticipation
inSchool Board the selection of students to receive the scholarships,

(3) Cityand the role of the of Keene Trustees of inTrust Funds the
administration of the trust funds.

The determination of what acts be consideredmay properly
I,“State action” within the of 2meaning part article of the New

must beHampshire Constitution established on a case-by-case basis.
Auth., (1961).Wilmington Pkg. 715,See Burton v. 365 U.S. 722 The

of a formula todevelopment determine whether or not “State action”
is been labeled anpresent “impossiblehas task.” “Only by siftingId.
facts and circumstances canweighing the nonobvious ofinvolvement

in conductthe State be attributedprivate significance.”its true Id.
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(1957), theTrusts,In v. Board 353 U.S. 230Pennsylvania of
of a dis­Court held that the administrationSupremeUnited States

Pennsylva­ofagencytrust an the Commonwealth ofcriminatory by
nia, constitutionallywasbenefitting orphans,male whitepoor

jurisdictionsthose in other thatSimilarly, of casesimpermissible.
issue, held adminis­majoritythis the have that thehave addressed

is “Statetrusts of the Statediscriminatory by agenciestration of
ofsubject equal protection.to the constitutional mandatesaction”

88,Trust, 258, 261, 89177 426 A.2dSuper.re N.J.See In Crichfield
194,Elliott, 841, 845, 199 197(1980); Trammell 230 S.E.2dv. Ga.
(Del.710,Buckson, Ch.(1973); Bank Delaware v. 255 A.2d 713-14of

1969). hold that theAccordingly, participation by principal,we the
Board, Funds, asof Trustees ofCityand the Keene TrustSchool

State, discriminatoryinof the the administration of theseagents
I, 2of parttrusts amounts to “State action” within the ambit article

Hampshireof New Since the State’s participationthe Constitution.
in the trustAlger Wright Scholarshipthe administration of either or

needjudicial scrutiny,cannot even withstand the lowest of welevel
in ofwhat level of review should be casesemployednot determine

bygender religious expresslyand discrimination that are forbidden
I, 2part Hamp­recent to article of Newthe most amendment the

Preston, 18,15,Belkner v. 115 332 A.2dshire Constitution. N.H.Cf.
(1975) I,168, providing170-71 article 2 was amended in 1974(part

abridgedof under the shall not beequality rightsthat law denied or
of, alia,on creed or thatgender).the basis inter concludedHaving

inState’s the man­participation beneficiary process,the selection
and miscellaneous of is consti­agement, administration these trusts

we nowtutionally impermissible, turn to the issue of whether the
erred in theemploying cy prestrial court doctrine to reform these

trusts, “boy”terms thereplacing “protestant boy”the and with
“student.”term

found, it,The trial court the thatuponbased facts before
no Algerthere was indication that Mr. or Mr. not haveWright would
to the in attitudes sinceresponded changes experienced by society

Furthermore, find,of trusts.the creation these the court could not
wills,oflanguage any discriminatoryfrom the intent.particular

Thus, trial court primarythe concluded that the intent of both testa­
non-Protestants,againstwas not to discriminate and buttors women

at Keene inHigh higherto assist the students School their ofpursuit
After a tofinding generaleducation. intention to devote the property

inpurpose,a and the of a thegift-over provision,charitable absence



232

trial court invoked the doctrine of cy to reform thepres terms of the
Scott, (4th395,§trusts. See IVA The Law of Trusts at 384 ed.

1989). occasions,havewe stated on numerous we will not disturbAs
the trial court’s findings of fact or rulings of law unless they are

the evidence orunsupported by erroneous as a matter of law. See
Co., 299, 303,Desmarais v. Joy Mfg. 1218,130 N.H. 538 A.2d 1220

(1988).
In Hampshire,New the application of the cy pres doctrine is con-

498:4-a,trolled by RSA which inprovides pertinent part:

“498:4-a. Pres IfCy Doctrine. property is or has been given
in trust to be to aapplied charitable purpose, pur-and said
pose or its application is or becomes impossible impracti-or

illegalcable or or obsolete or or prejudicial to theineffective
out,interest topublic carry the trust will not fail. Upon pe-

tition by the trustee or trustees or the attorney general, the
superior maycourt direct the application of the toproperty
some purposecharitable which is useful to the community,
and which charitable purpose fulfills as nearly possibleas
the charitable ofgeneral intent the settlor or testator. . . .”

added.)(Emphasis This is of great significancestatute because it
contains language allowing the court to apply the cy presdoctrine of
where the purpose applicationor of a charitable trust becomes “ille-

or obsoletegal or ineffective or prejudicial to the interestpublic to
out.” RSAcarry 498:4-a. Concern for the public’s interest bemay
throughoutfound the historical development doctrine,of the cy pres

DiClerico, Pres;see ACy Proposal 153,For Change, 47 Rev.B.U.L.
(1967),154 and the ofpresence this language distinguishes the appli-

incycation of this case frompres other cases where the courts have
been reluctant to do so. See Matter Wilson,Estate 465 N.Y.S.2dof of

(1983) (charitable900, 905, 1228,452 N.E.2d 1233 intent must be
rendered orimpossible impracticable, and so long as there were
available beneficiaries that qualified under the testator’s in-specific
tent there was no impossibility).

I, 2Part article of the New Hampshire Constitution forbids the
State to discriminate on the basis of creed gender.and The New

voters, inHampshire ratifying amendment,this firmlyhave estab-
thatpublic policy equal all,lished demands protection for regardless

of or thegender. Althoughcreed views of society are ever changing,
bethey hardlycan discounted or overlooked when they become the

object of a constitutional amendment. statutoryThe provision re-
that,quires upon finding a trust either illegal prejudicialor to the
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interest, maytrust be re-purpose”the “charitable of thepublic
nearlyas to fulfill the testator’s intent as asformed or redirected so

directive,In hold that the trialaccordance with this wepossible.
termsinvoked the doctrine of to strike theproperly cy prescourt
termand and to them with the“boy” “protestant boy” replace

“student.”
defendant that the court should em-Notwithstanding, arguesthe

trust, strikingtoequitable powersits of deviation reform theploy
officials, re-requiring publicthe involvement of andlanguagethe

thedesignating private persons carryit with to outplacing language
statute,disagree. cyadministration of the trusts. We Our pres

above, directs our courts to reform the not toquoted illegal purpose,
possible by modifyingit as far as thosepreserve provisions requiring

ifadministration of the trust. But even our statute were un-public
issue, leadingcertain on this our review of the two cases on this

subject persuadewould as that the trial court followed the proper
course.

The two cases that have dealt withleading this issue are Common­
(3dBrown, Cir.),Pennsylvania denied,wealth v. 392 F.2d 120 cert.of

(1968),391 U.S. 921 and Matter Estate Insupra.Wilson Com­of of
Brown,v.Pennsylvaniamonwealth the United States Court ofof

for the ThirdAppeals Circuit ruled on the ofconstitutionality the
inby Orphan’sactions taken the Court asubstituting private trustee

publicfor a trustee to administer a discriminatory trust established
Stephen Girard. The court heldby that the substitution and selection

Commonwealth,byof trustees the in an upholdeffort to the discrim­
trust,inatory ofpurposes “significantlythe did in­encourage and

in privatevolve the Commonwealth discriminations” and was
Brown,therefore unconstitutional “State action.” 392 F.2d at 125

(1967)).369,Reitman v.(quoting Mulkey, 387 U.S. 381 The Brown
that itsexplainedcourt was not based onholding solely momen­any

bytum created the State’s involvement thethroughout institutional
trust, Newton, (1966),life of the see Evans v. 382 U.S. 296 but was
uponalso based the obvious consequences participa­of the State’s

intion the modification of trusteeshipthe structure from public to
trustees; i.e.,private perpetuationthe and continuation of discrimi­

College.nation at the Girard PennsylvaniaCommonwealth v.of
Brown, 392 F.2d at 125.

contrast,In the New York Court of inAppeals Matter Estateof of
Wilson, 900, 1228,465 N.Y.S.2d 452 N.E.2d held that the use of the

equitable powerscourt’s to facilitate the continued administration of
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trusts, the school district as trustee with adiscriminatory replacing
within the ambit of four-trustee, not “State action” thewasprivate

909, N.E.2d atId. at 452 1237. The Wilson courtamendment.teenth
stated:

discriminates,itselfthe State an-only compels“It is when
discriminate, or allows another toto assume one of itsother

suchthat discriminationand discriminate will im-functions
the amendment.”plicate

Id.

between these twochoosing views,In opposing we are nec­
to choose between therequiredessarily competing theyvalues that

from theStarting assumption that a public trust adminis­represent.
action” violates ourthrough “Statetered constitution when it dis­

religion,of sex orgroundson the courtcriminates must ask whether
is to end the discriminationpriorityfirst or toits it sub­preserve by

administrativeprivateastituting would,mechanism ifthat chosen
testator, have carried notheby unconstitutional As weimplication.

above, believe thatwe the appropriatesaid oursource of values for
constitution,is the whichjudgment forbids the of the Stateagencies

manner thatin a would preserveto act the constitutionally imper­
of thedesires testator.missible We therefore reach the same result

in Commonwealthordered Pennsylvania Fur­v. Brown supra.of
thermore, we hold that the use of the orcourt’s topowers appoint

ina trustee thosereappoint is,cases where the trust involved and
from its inception,has been a privately administered lawful discrimi­

trust, does notnatory rise to the same level of soState involvement
significant.to be consideredas See Irvis,Moose 407Lodge No. 107 v.

at 163.U.S.
society permitsOur discrimination in in recog-the sectorprivate

thenizing that nature of with,human beings is to and con-associate
upon,benefits otherfer beingshuman and of their owninstitutions

privateSuchchoosing. is a of life indecision-making part daily any
However, whensociety. the mechanism, here, isdecision-making as

with publicso entwined institutions and government, discrimination
the policy statementbecomes and of and can-product society itself

against the strongnot stand enlightened languageand of our
constitution.

Affirmed.

C.J., dissented;Brock, the others concurred.
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Brock, C.J., HampshireThe mandate of the New Con-dissenting:
orof under the law shall not be denied“equality rightsthatstitution

creed, color,race,of sex or na-this State on accountabridged by
topowerdoes not vest the State with the unfetteredorigin”tional

a individual must of ac-private dispose propertydetermine how
ourdays country,over his or her lifetime. From the earliest ofquired

arightly they enjoy legally protectedAmericans have believed that
theirobjects bounty bequeathchoose the of their and toright to

will, as see fit. Neither our State nor our Federalby theyproperty
this for acourt to write a “better” will dece-requiresConstitution

in the of conceptiondent terms which reflect breadth concern and
program.characteristic of a welfarepublic

strain, do,IAccordingly, my colleagueswould not as to toattempt
within“illegal objectivesfind an the educational of thepurpose”

Alger justify judicialand which would cancella-Wright scholarships,
tion, incyof of the term thethrough application pres, “boy” Wright

inboy”and the followedscholarship “protestant Alger scholarship,
students,substitution some other criterion toby applicableof all so

might potentialthat all become beneficiaries of the testators’ lar-
the law favors forgesse. Although equal opportunity persons,all dis-

in a willpositional provisions benefiting persons of one sex or
are neither nor Ireligion illegal unconstitutional. am therefore grav-

troubled the of this court’sely by portion opinion purportswhich to
trusts,find an in“illegal purpose” Wright Algerthe and tainting

warranting applicationtheir benevolences and of our cy statutepres
modify objectivesto the educational of both trusts.

reasoning byThe inemployed majoritythe their resultreaching
calls to mind an observation made inby Justice Harlan his dissent in

(1966):Newton, 296, decision,Evans v. 382 U.S. 315 “This in my
opinion, product share,is more the of human Iimpulses, fullywhich

of solid thinking.than constitutional It is made at the sacrifice of
stilllong-established proceduraland wise and substantive constitu-

tional Iprinciple.” Accordingly, respectfully dissent from this court’s
holding.

the constitutionalAlthough guarantees of equal protection apply
expenditureto the of taxpayers’ money, and State funds cannot be

indistributed a manner which prefers one of deserving personsclass
individuals,over other similarly situated wewhen see fit to acreate

fortunes,foundation out of our own we are at toperfect liberty do
own,what we will with our privateand prerogatives may be pro-

jected beyond the grave, uninhibited constitutionalby provisions.
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Cases, in(1883),109 3 “embedded our consti­Civil U.S.RightsThe
conduct,that however discrimina­privatethe principlelaw”tutional

fourteenthof the amendment.prohibitionsis immune from thetory,
(1948). Thus,1, 13Kraemer, U.S. there exists a realmv. 334Shelley

amendment,action, the reach of the constitutionalprivate beyondof
to as he sees fit.dispose propertyan individual ofpermitsthat

(1889).19, 23, 20 454, 456 ArbitraryN.E.Claflin,v. 149 Mass.Claflin
death, and tolife, we are not to be at the desirerequired impartialin

a forlegitimateis incentive to philanthropyone’s own kindenrich
1150,Connolly,inclined. Green v. 330 F.charitably Supp.the Cf.

(1971).Green,(D.D.C.), mem. Coit v. 404 U.S. 9971163 aff’d
competentor not a court deems itself amore to establishWhether

thepromote generalwhich will welfare ofpurpose society, such wis­
it inplaceis out of when results thedom redirection of a decedent’s

life savings to to the ex­private purposes clearly opposed testator’s
and lawful intention.pressed

IBecause have a different perception than the howmajority of
decided, Icase should be begin mythis discussion by theaddressing

byfirst issue thepresented parties. inpetitionThe equity that
litigationthe present was basedsparked upon the school roleboard’s

intrustee administeringas the Wright and Alger Althoughtrusts.
Statethe concedes that the school board an armis of govern-the

ment, it has toattempted avoid the action,label of State urging that
schoolthe board “selects a recipient innot the exercise of state

but privateas apower, fiduciary In essence, then,does.” the State
argues that a government agency is free to itdiscriminate whenever

inso adoes fiduciary capacity. It is settled, however,well athat when
agencyState serves as trustee of a charitable trust itswhich bestows

bounty disparately upon similarly persons,situated administrative
compliance with the testator’s forrestrictions selection of benefici-
aries constitutes a level of State inparticipation private discrimina-
tion sufficient to implicate the ofguarantees equalconstitutional

Seeprotection. Pennsylvania Trusts, 230,v. reh’gBoard 353 U.S.of
denied, (1957).353 U.S. 989

In Pennsylvania v. Board ofTrusts one the linelongofsupra,of
involvingcases Girard College, the SupremeUnited States Court

interpretedfirst the fourteenth precludeto the State’samendment
as a fiduciaryrole where a city or its acts as trustee of a dis-agent

criminatory testamentary trust. Id. Girard aCollegeat 231. was
schoolboarding founder,for orphans, named after its Gir-Stephen

ard, who left two million dollars in Citythe oftrust to Philadelphia
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onlyand admitancity orphanagethe establishinstructions thatwith
six and tenthe ofageschildren” betweenwhite orphanmale“poor

(1956).287,548, 551, 288Case, 127 A.2d386 Pa.WillGirardyears.
in CourtOrphan’san action thebroughtorphanstwo blackWhen

them, the Board as-admitthe trustee board tocompeltoseeking
distinction, trustee itclaiming that asproprietary-fiduciaryaserted

governmen-no State orfiduciary exercisingin capacity,aonlyacted
was ac-the distinctionAlthough fiduciarypower.function ortal

Estate, 671,4Court, D & 2dGirard Pa. Ctheby Orphan’scepted
(Phila. 1955), Su-Pennsylvaniaand theCounty Orphan’s Ct.696-701

Court, SupremeCase the United Statessupra,WillGirardpreme
that thesummary opinion, holdingin aunanimously reversedCourt

State, to admit or-of the and that its refusalagencywas anBoard
the State forbid-byrace was discriminationbecause of theirphans

v. BoardPennsylvaniafourteenth amendment.under theden of
Trusts, at 231.supra

class of individuals toThus, describe a discretemaya settlor
accrue, subject to constitutionaladvantages are towhom educational

BOGERT,TheSee G.agentif is an of the State.the trusteedifficulties
(2d 1977).375,§ at 123-24 ed. rev.Trusts and TrusteesLaw of

trustees, par-and theHere, municipalof officers asappointmentthe
in scholarshipsschool board the administration ofof theticipation

boththe of and investedreligion gender,discriminate on basiswhich
IConsequently,action.constitutionallywith forbidden Statetrusts

in which holds that thepart majority’s opinionthat of theconcur
of KeeneCitywas correct in that neither therulingcourtsuperior

trusts,continue to administer the and thatmaythe school boardnor
to the trusts.preservereformation is appropriate

However, I that the trialmy colleagues’with conclusiondisagree
by dispositivereformed trusts theiramendingcourt theproperly

Ithrough cy pres. Accordingly, mythe exercise of startprovisions
premise statutory provi-with the that no constitutional ordiscussion

which would Mr. Mr. orprohibit Wright, Alger,sion has ever existed
pur-from a charitable trust for theestablishingother testatorany

“worthy protestanta and or aproviding “poor worthy boy”ofpose
college scholarship.with aboy”

heirs, devotinghas diverted his estate from his itWhere a donor
law, and im-public purpose permitted byto thatinstead a selected

bybecomes or ofimpossible, impractical, changemediate purpose
not,in alaw, charitythe fund once vested does absentillegal, having

trust;resultingrevert to the heirs as agift-over,forfeiture clause or
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court,rather, cy presthe the exercise of itsthroughdirectsequity
nearlytestator’s intention as ascarry possible.to out thepowers,

inwhich means “as near”“cy pres,”RSA 498:4-a. The rule ofSee
French, in-the court to from thepermits depart expressedNorman

letter,founder, the and tothe when it cannot be fulfilled totention of
ifto another similar charitable use the donor hasredirect the funds

extending beyonda that isimpulse “general,”exhibited charitable
BOGERT,TheG. Law OF TRUSTSobject bequest.named of histhe

1977).(2d431,§ at 490-502 ed. rev.and Trustees
case, however, a forproperThe facts of this do not show occasion
cy While charitable trusts are favorites ofpres.the ofapplication

fail,construed as valid where trusts wouldprivateand areequity
to exercise their when theliberty cy pres powerscourts are not at

can be De-fully accomplished.donor’s See C.express purpose
Hampshire Practice, Wills,Grandpre, 7 New Trusts and

(1976); Heirs, 463,764,§ 94at 318 Exeter v. Robinson N.H.Gifts
(1947).622, Here,466, the school board does not suggest55 A.2d 624

applicants Wrightit been unable to attract sufficient for thethat has
or that have failed to meet schol-Alger scholarships, applicantsand

contrary,To the there are sufficient candidatesarship qualifications.
from Keene School to exhaust the annual incomeHighgraduating

will,The as inpurposes, expressedfrom each trust. testators’ each
nor theimpossible illegal,command neither the but can be carried

extent, applicationto the fullest and there is no occasion for theout
of cy pres.

of the school board to serve as trustee defeatsincapacityWhile the
wills,an administrative direction of both the and itWright Alger by

the dominant and lawful of the schol-purposeno means follows that
Ifnullified. a settlor creates a trust for anarships illegalmust be

fail, where, here,the trust will but as an administrativepurpose,
in ifillegal, onlythe terms of the trust is the trust fails theprovision

purposecannot be deleted without the lawful ofprovision defeating
(Second)in the trust. Restatement ofcreatingthe settlor

(1959). Thus,§ 65 a trust dedicated to ends is aillegal properTrusts
subject cy pres, purpose,for whereas a trust dedicated to a lawful

conditions,by prohibited susceptiblebut burdened is to modification
by alteration of the annexed conditions where the conditions are re-

as details of the testator’s lawfulgarded larger, design.subordinate
(4thScott, 60-62.9,§§I A. The Law at ed.See of Trusts 277-316

Heirs,1987); 465-66,supraExeter v. Robinson at 55 A.2d at 624.
trusts,objectivesThe educational of the and howeverWright Alger
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illiberal,or are tolegitimate dispositive prerogativesold-fashioned
BOGERT,Thegivewhich should maximum effect. See G. Lawequity
(2d 1977).375, 376,§§and Trustees at 121-59 ed. rev.of Trusts

majority’sthe identification of a so-calledDespite “illegal pur-
statute,for a chari-grounds cy presas reformation under ourpose”

may lawfully, policy, providetrust and consistent with publictable
assistancefunding directly responsiveor financial that is to the

groups persons,of of to the total exclusion of allparticularneeds
at issue se orpurposes per “illegalothers. The trust here are not

or withinprejudicialor ineffective to the interest”publicobsolete
simplyof RSA 498:4-a because the testators donatedmeaningthe

Byto a class of beneficiaries. as itmoney particular holdingtheir
that focus ontoday, private philanthropy may seg-does not certain

society violatingof without andpublic policy triggering cyments our
statute, majority presents judicialthe us with our first con-pres

498:4-a,of RSA and calls intosimultaneously questionstruction the
charitable trust orvalidity every philanthropicof foundation within

this State that has focused its benevolence on a segmentselect of
society.

I do not believe that we have the toright extend the constitutional
ofguarantees equal protection to in-heedlessly situations never

tended the framers of ourby either State or Federal Constitution to
bybe covered the of thoselanguage provisions,constitutional and

particularunless a ofconstruction RSA 498:4-a can be supported by
legalsound orreasoning uponfounded applicable precedent, oughtit

Johnson, 1, 23,not to be made. Matter 93 A.D.2d 460 N.Y.S.2dof
932, (Niehoff, J.,946 dissenting), Wilson,rev’d Matter Estate 59of of

(1983).461,N.Y.2d 452 N.E.2d 1228 Surely, it is not the law of New
not,Hampshire that a testator may consistent public policy,with be-

stow the benefit of a charitable gift a of hisupon personsclass of or
her own It ischoosing. regrettable that these uncertainties are being

law;introduced into settled the maycourt’s decision have effects far
beyond the result reached today, for inabilitythe of donors to choose
confidently objectsthe of their own bounty may inhibit the charitable

andimpulse discourage charitable within ourgiving State.
While eradication of discrimination a worthyis social whichpolicy

facilitated,beought oughtto courts not to toattribute a testator a
breadth of social concern and conception for which the will discloses

favor,no marked at the expense of benevolences for which willthe
express sum,discloses an interest of Inprovision. courts are not free

to a decedent’s will inupdate keeping with notionscontemporary of
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spe-the testator’seffectuatingconcentrate onbut mustgood,public
Trusts, whoHere, repre-of Charitablethe Directorintentions.cific

in thepublic upholding philanthropicof thethe interestsents
trusts, correctlyhas advanced the doc-charitableobjectives of all

for the admin-equitable remedyappropriateas thetrine of deviation
thatthe school board.by Proposingencounteredimpasseistrative

any unconstitu-preventa trustee wouldby privateadministration
trusts, permit-whilebetween the State and theentanglementtional

envisaged bypurposesfor the charitableoperateboth trusts toting
soughthasfounders, rightlyDirector of Charitable Truststhetheir

ends, themeans, throughthan their doc-trusts’ ratherreform theto
of deviation.trine

of fulfill­objective capableof a trust remainsdominantWhere the
to ament, has been stalled dueaccomplishmentmethod ofbut its

of deviationmachinery, per­in the doctrinethe administrativehitch
mechanism so thator of the administrativereworking repairmits a

Bean,v.may accomplished effectively.be Jacobsthe trust purposes
(1954).239, 241-42, 559, of devia­108 A.2d 561 The doctrine99 N.H.

trusts, inin of all and the casemanagementthepermits changestion
trusts, to substitute trustees as wellmay employedbecharitableof

SCOTT, THEIV-A A. LAW OF TRUSTStrust conditions. Seeas to alter
1989).(4th Thus, if vacancyan administrative381,§ ed.at 323-33

trustee,unsuitability equityof a namedparticularto theoccurs due
another, for it is axiomatic that a trustappointtothe courtpermits

Lawrence,French v. 76 N.H.want of a trustee. Seenot fail forwill
366,362,705, (1911); v. 73 N.H. 62234, 235, Corning,706 Carr81 A.

397,(1905); SCOTT, §THE LAW at 398168, 169 A. OF TRUSTSIV-AA.
1989).(4th ed.

in on Trusts:BogertAs noted

in-of a charitable trustexpressioncourt theregards“The
im-of a class of beneficiaries as theand the indicationtent

in The of the trustee ispersonalityfactors creation.portant
Themanyare trustees available.possiblenot vital. There

The matter iseasily importanta trustee.supplycourt can
in ap-the should beproperty questionthe benefits ofthat

social purpose.”toward the describedplied
(2d328,Bogert, §and at 609-10The Law of Trusts TrusteesG.

1977). a wholesaleequity does not countenanceAccordingly,rev.ed.
trustee; rather, it author-the want of aof trust forpurposesinvasion

theeffectuatinga trustee who is ofcapablethe court to appointizes
intent.dominanttestator’s
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and Al-Wrightto administer theschool boardinabilityThe of the
or the ac-impossibleimpracticalnot renderscholarships doesger

it a minortoimpairs,trust butspecific purposes,ofcomplishment
inselection, that theofextent, scheme candidatetestamentarythe

scholar-awardingin ofthelonger participatecan noBoardSchool
responsibilityor mustentityindividual assumea privateandships,

disposi-a fromrecipients. departureSuch slightofthe selectionfor
ruleestablishedscopewithin the of the wellfallsinstructionstive

fromdeviate aor the trustee topermitwill directcourtthat “[t]he
the settlornot known toif to circumstancesowingof trusttheterm

substantiallyorhim defeatcompliance wouldanticipated bynotand
of the trust....” Jacobspurposesof thetheimpair accomplishment

(Second)561;Bean, 241,108 ofA.2d Restatementatsupra atv.
Deviation, then,(1959); onlyRSA entails the§ see 498:4.381TRUSTS

prescribed proceduresfrom the administrativedepartureincidental
the the donor.envisaged byend resultsvaryingthe trust withoutof

in bothdetails encountered theof administrativeThe frustration
a case for the ofapplicationtrusts classicAlger presentsandWright

deviation, appoint-accordingly,of andtrust-saving mechanismthe
reformingis the method ofappropriateof trusteement a successor

both trusts.thereby preservingand
however, has to reform theour court undertakenRegrettably,

amending dispositionaltheirAlger by provisionswillsWright and
beneficiaries, to sharedesignatednot asothernaming persons,and

PennsylvaniaCommonwealthCitingestates. toin the testators’ of
(3d (1968),Cir.), denied, 391 921 theBrown, 120 cert. U.S.392 F.2dv.

mayin the trial court exercise itsopinionstates its thatmajority
all,if ofeligibilityat to delete the criteria bothpowers,equitable

trusts, ofappointment a successor trustee wouldjudicialbecause
in a oftestamentarycourt scheme discrimination. Ac­theimplicate

majority, judicial appointingthe the act of a substitutecording to
Statewould amount to unconstitutional action.trustee

legal concept judicialthe known as StateAlthough complex action
application mysteryis a source of considerableconcept“a whoseis

scholars,” Johnson, 28,to Matter 93 A.D.2d at 460legaleven of
’d,(Niehoff, J., dissenting),949 rev­ MatterN.Y.S.2d at Estateof of

1228,Wilson, 461, majority452 N.E.2d the has no trouble59 N.Y.2d
fact,and, so cursorily,its in does conspiciouslyin conclusionreaching

Kraemer, 1,Shelley 13,334to v. U.S.failingand addressignoring
in action.judicial Althoughthe area of State thethe seminal case

v. Kraemer to theShelley partic-the doctrine ofappliedBrown court
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case,ownular facts of its this court’s marked reluctance to meet
indeed,concern;is cause forShelley squarely grave the majority’s

opinion is vulnerable both in and inlaw fact.
hold, as myThe Brown court did not seemcolleagues suggest,to

ajudicial appointmentthat the of is persubstitute trustee se uncon-
stitutional whenever the named trustee of an is aexclusionary trust

Moreover,agency. majorityState while the thatacknowledges courts
basis,of onapproach the issue State action a case case a fairby

reading majority’s opinionof the discloses but tonothing silence as
analysis actuallythe State action inemployed whyBrown or the

rationale inof Brown controls the facts the us istoday.case before It
inconceivable, mind,in my that important questionssuch of constitu-
tional law can be to settledthought be for futureauthoritatively
cases sub silentio.

Significantly, the Third inCircuit’s decision Commonwealth of
BrownPennsylvania v. derives much of its content and force from

the inSupreme Court’s landmark decision v. InShelley Kraemer.
Kraemer,Shelley v. the States SupremeUnited Court aarticulated

“judicial action,enforcement” of Statedoctrine thatholding judicial
a privateenforcement of contract excluding non-Caucasians from

the of real isownership property State action violating the four-
Kraemer,teenth amendment. v.Shelley 334 at 20. disputeU.S. The

in Shelley parcel subjectv. Kraemer aconcerned of land to the terms
of a racially restrictive covenant. When the was sold aproperty to
black owners,thefamily, neighboring property to theparties restric-

covenant,tive redress the breach insought for State court. The Mis-
enjoinedsouri familyState courts the takingfrom possession,

title,ofdivesting them but the United SupremeStates Court re-
versed. Id. at 5-6.

Noting, first, that the fourteenth amendment “erects no shield
conduct,against merely private wrong-however ordiscriminatory

ful,” the therepeatedCourt well established rule that the prohibi-
tions of the State,fourteenth amendment to theapply byactions but

Kraemer,not to by privateactions individuals. Shelley v. 334 atU.S.
13. The observed that racialCourt the restrictions were not illegal
and by voluntary terms,”could be “effectuated to theiradherence id.

13,at ofdistinguished “judicialbut an order asenforcement action
. . . the clear and unmistakable[bearing] of theimprimatur State.”

ReasoningId. at 20. that the“but for active intervention of the state
courts, supported by the full ofpanoply power, purchasers]state [the
would have been free to the inoccupy properties question without
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had, by com-courtsrestraint,” that the Stateemphasizedthe Court
restrictions, exerciseddiscriminatorythecompliance withmanding

en-thedenygovernment” purchaserstopower of“full coercivethe
19.Id. atof property rights.joyment

Kraemer, a courturgesschool board thatv. theCiting Shelley
as asense, may,a trustee whoacts, appointsif itin the constitutional

of a dece-individual, discriminatory directivesto theadhereprivate
However, judicial action advancedtheorythe of Statebequest.dent’s

or thethebe with either factscannot reconciledby the school board
rationale, judicial en-the ShelleyKraemer. UnderShelleyof v.law

circumstances, involvein certainrights may,of privateforcement
enforcement, asof articulatedjudicialBut the doctrineState action.

Kraemer, of a dis-privatethe existence bothin v.Shelley presumes
to redress aproceedingan enforcementcriminatory agreement and
involvingThe before us is not one ancasecorresponding breach.

to bearbeing broughtnor the force of the Stateis wholeagreement,
faithless trustee.upon a

therefore,is,in distin-easilythis caseThe presentedsituation
Kraemer,in v. where thepresented Shelleyfrom thatguishable

judicialthe ac-Court held unconstitutionalSupremeStatesUnited
affirmatively privateenforced aof which hadtion State courts

435,Abney,v. 396 U.S.of racial discrimination. See Evansscheme
(1970). requirementno ourimposes uponv. KraemerShelley445

ofneutral State trustlongstanding principlesabandon andcourts to
when aretheycourt to trusteesappointthat authorize thelaw

and, ofas the intentions thenearly possibleto effectuate asneeded
Indeed, is a of theauthority appoint partto trusteestrust settlor. the

jurisdiction libertythe court is not at to decline.of this whichlaw
appointof the courtduty probatethat “it is the toclarifyOur cases

byare to administer trusts createdtheytrustees whenever needed
wills____” 366, judicialA.Carr 73 N.H. at 62 at 169. SuchCorning,v.

the ofno discrimination and falls outside doctrinecompelsaction
judicial enforcement.

uponassailability under the fourteenth amendment turns aWhile
character,”of of a Civilthreshold “state actionfinding particular

Cases, 11, SupremeU.S. at the United States Court hasRights 109
necessaryto define the level of involvement toattemptednever State

action,” observingaction” into instead that“privateconvert “State
onparticular ‘private,’is the one“the whether conductquestion

action,’ other,hand, on the admits of nofrequently easyor ‘state
Co., 345,v. Metropolitan 419 U.S. 349-50answer.” Jackson Edison
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(1974) (citations omitted). The essential question, according to the
Court, is whether “to some insignificant anyextent the State of its
manifestations has . . . become ininvolved . . . private conduct”
abridging rights, Auth.,individual Burton v. Wilmington Pkg. 365

(1961)715, 722U.S. (emphasis supplied), but the has declinedCourt
to precisearticulate a formula for recognition of significant, and

actionable,hence Id. EmphasizingState action. ofdifficultythe
a constitutionallydrawing meaningful boundary within the public-

inprivate the Court ruledpenumbra, Burton that “[o]nly by sifting
facts and canweighing circumstances the nonobvious ofinvolvement

inthe privateState conduct be attributed its true Id.significance.”
Thus, singleno factor determines whether discrimination is charge-

State; rather,able analysisto the actionState arequires partic-
inquiryularized the and case,into facts circumstances of each an

of rights and,assessment the advanced by partyeach most impor-
consideration, balance,tantly, a on of particularthe incontext which

those interests are asserted. v.See Jackson Metropolitan Edison
Co., J.,atsupra (Douglas,360 dissenting).

Although mayan intervivos operatetrust governmentwithout in-
volvement, the trusttestamentary has no such original vitality. See
Clark, Trusts,Charitable The Fourteenth Amendment and the Will

(1957).Girard, 979,YaleStephen Indeed,66 L.J. 1004 the sanc-of
wills,tity of and the institution of ininheritance general, depends

State,largely the theupon powerbecause to ofdispose property
testamentary devise athrough is whichprivilege the State confers

statute, andby regulates the ofthrough process probate administra-
1989);tion. RSA (Supp. However,See 551:2 RSA 547:3. the fact that

privatea enterprise cannot be conducted in the of a govern-absence
not,conferredmentally privilege accordingis to the United States

Court,Supreme a relevant consideration in the State action analysis.
(1972).Irvis, 163,Moose No. v. 407Lodge 107 U.S. In173 Moose

the Court aLodge, rejected claim that racial bydiscrimination a pri-
vate club amounted to unconstitutional State action because the club

liquorheld a license under a regulatoryState scheme. Referring to
involvement,the regulatoryState’s the Court held that “[h]owever

regulation maythis intype particulars,detailed of be some it cannot
inbe said to foster orany way racialencourage discrimination.” Id.

toAccordingly, testamentarythe extent that the attrusts issue here
derive fromvitality legislative granta of power which breathes tes-

life into wills intamentary all executed thecompliance with requisite
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1989), discriminatory provi-formalities, their(Supp.see RSA 551:2
amendment.under the fourteenthare not actionablesions

lawof trustmay principlescourt neutralapplythat aIt follows
giftsdisposition testamentaryin ofvolition theprivateofpermissive

bytrustexclusionaryof anadministrationthe privateand enable
a functiona performstrustee. That courta substituteappointing

notdoesof discriminationprivatethe continuationwhich permits
rather, for the dis-action; impetus“where theStatemake its acts

it-involved‘significantlythe State must haveprivate,iscrimination
in for theorderinvidious discriminations’ ...self with

of the constitutionalto fall within the ambitactiondiscriminatory
173. The coreIrvis,No. v. 407 U.S. atLodge 107Mooseprohibition.”

all, but whether itthen, has atissue, whether the court actedis not
involvedsignificantlyor has become sopowercoercivehas exercised

inmustthat the discriminationrightsin abridging privateconduct
Kohn, 830,457v. U.S.to the State. Rendell-Bakerlaw be attributed

(1982). andprivate arrangementslaw facilitatesAlthough trust840
intentions, judicialof theprivatefulfillmentobjectivehas as its the

involve the Statecannot be said toprivateof a trusteeappointingact
State, notunless it is the andprivatein discriminationsignificantly

trustee, trust funds.managementis the ofcontrollingwhichthe
is to “reach the same result or-majoritythe determinedWhile

Brown,” in thisPennsylvania presentedin v. the situationdered
inpresentedis from that Commonwealtheasily distinguishablecase

ofBrown, Pennsylva-v. where the CourtPennsylvania Orphan’sof
trustees,install own of andupon groupnia acted its own motion to its

ofthrough appoint-a unusual and unneutral methodconspiciously
they “management caused the trustees to swear an oath that would

waywill in with the it writ-Stephenthe of Girard accordance was
Brown, F.2d at 122.Pennsylvaniaten.” Commonwealth v. 392of

discussed, ofpreviously SupremeAs the the United StatesCourt
Trusts, 231,in 353 at thePennsylvaniaheld v. Board U.S. thatof

itsPhiladelphia, exercising obligationsof while as trustee underCity
Girard, inStephen engaged proscribedwill of was State actionthe

SupremeIn theby responsethe fourteenth amendment. to Court’s
decision, orOrphan’s oppor-“without noticePennsylvaniathe Court

for to and with no from thetunity plaintiffs anything requestthe do
whatsoever,or source on its own initiative ousted Phila-City other

Board,in of ofplace City personsas trustee and installed thedelphia
choosing by. . were in at one of Or-its own . sworn least the[who]

plaintiffs. . .” Id. at 122. thephan’s judges. orphanCourt When
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ofchallenged Board,the ouster Citythe the Pennsylvania Supreme
Court found the action Orphan’sthat of the Court was not inconsist­
ent with either the ofmandate the United SupremeStates Court or

amendment,the subsequentfourteenth and application for certiorari
was theby Supremedenied United States Court. atId. 122-23. The
Pennsylvania Legislature then enacted a statute specifically grant­
ing Pennsylvaniato the Orphan’s Court the power duty ap­and to
point insubstitute trustees aid of Girard College. Commonwealth of

Brown,Pennsylvania 122suprav. at n.1.
However, ten after theyears Supreme certiorari,Court denied the

inlitigation court,Girard was re-instituted federal givingdistrict
rise to inthe Third Circuit’s decision Pennsylva-Commonwealth of

v. Stressingnia Brown. the aggravated and unusual State involve-
inment the administration of the Girard for years,Trust over 125

the Orphan’s efforts,and Court’s byobvious formulating an oath of
will,to theallegiance manipulateGirard to the conduct of privatethe

trustees, the Brown court characterized the Orphan’s Court’s substi-
oftution as taken initiative,trustees action of its own and concluded

the Orphan’sthat Court’s action “significantlydid and in-encourage
the in privatevolve State discriminations.” Commonwealth Penn-of

Brown,sylvania v. at392 F.2d 125.
Because the facts of Brown bear no resemblance to inthose the

bar,case at that case cannot beproperly cited as one which warrants
the byresult reached the majority today. Johnson,Matter 93Cf. of

40, (Niehoff,A.D.2d at J.,460 N.Y.S.2d at 955-56 dissenting), rev’d
Wilson, 461,Matter Estate 59 N.Y.2d 452 AsN.E.2d 1228. Cir-of of

cuit Judge Van Dusen out in apointed separate opinion,concurring
neither the nor theOrphan’s Court Pennsylvania Legislature had

merelymade itself neutral in the Girard College case. toReferring
the Pennsylvania Legislature’s inaction apassing statute which de-

dutyclared it the Orphan’sof the Court to appoint substitute
trustees will,committed to theupholding Girard JudgeCircuit Van
Dusen noted the legislativeunconstitutional State action underlying
the Orphan’s Court’s action. Specifically, he emphasized the ex post

nature of the enabling legislation, observing that the“[o]ffacto
forms of in‘state action’ aid of Supreme.discrimination that the

unconstitutional,Court has held . . . inthat v. MulkeyReitman . ..
seems toclearlymost the of thisapposite facts case.” Common-

(VanBrown,v. Dusen, J.,wealth 392 127Pennsylvania F.2d atof
(citing (1967)) (StateReitman v.concurring) Mulkey, 387 369U.S.
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vio-discriminationracialauthorizing privateenactmentlegislative
amendment).fourteenthlates

legislativeanot includeof case at bar dothe facts theSignificantly,
discrimination, hence,andencouraginganddemandingenactment

court, likethe trialNor hasMulkey supra.Reitman v.implicating
formalCourt, and withoutunilaterally, sponte,suaOrphan’sthe

of itstrusteessubstitutesponsoreda trustee andremovedhearing,
outcarrytouniquea State oaththem underbindingchoosing,own

thatIndeed, I Third Circuitagree with thediscriminatory policies.
Orphan’stheLegislature andthe Pennsylvaniaof boththe actions

publicofan auraprivateof discriminationto the practicelentCourt
testamentary super-merewhich transcendedand sanctionapproval

the most noto-in case was ofinvolvement the Girardvision; the State
rious nature.

however, the Broum court foundmajoritya ofimportantly,More
inthe factscomparable” to“fairlyof its werethe facts casethat

held,(1966), thatNewton, accordingly,andv. 382 U.S. 296Evans
issuetherein the beforegovernsof the CourtSupreme“the decision

Brown, 123. As willsuprav. atPennsylvaniaus.” Commonwealth of
seen, Newton, Pennsylvania v.like CommonwealthEvans v.be of

Brown, supportsa case which the resultproperlycannot be cited as
today.in the case before usby my colleaguesreached

testator,Newton, AugustUnited States Senator 0.In Evans v. the
Macon,ofBacon, city Georgia,a tract of land to the officersdevised

for only.whites Evans v.pleasure ground”used as “a andparkto be
Newton, For trust was adminis-yearsat a number of thesupra 297.

terms,according eventually park integrated.to its but the wastered
managers citythen sued to remove the as trusteeparkId. Certain

legally seg-who enforce racialprivateto trustees couldappointand
in The state ac-Georgiathe Id. at 297-98. courtsregation park.

city privateof as trustee andresignation appointedthe thecepted
re-Supremein but the United States Courtplace,individuals its

versed, beholding longer oper-that the could nomajority parkthe
Id. at 302.segregatedon a basis.ated

or theacknowledge questionnot evenThe did addressCourt
beprivateof a trustee can consideredjudicial appointmentwhether

Newton, (White, J., concur-v. at 303supraaction. See EvansState
(Harlan(Black, J., at anddissenting);at id. 315 Stew-ring); id. 312

Rather,art, JJ., on of the parkit focused the characterdissenting).
Reasoning acquired“momentum it asa institution. that thepublicas

dissipated by ap-not thefacility certainly ipsopublica [was] facto
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trustees,”pointment ‘private’of the Court found that predomi-the
nant character and purpose parkof the was municipal, and that the
tradition of municipal control had become so firmly established that
the transfer of title to private trustees did not seper disentangle the

from itspark municipal regime. Id. at 301-02. theUltimately, trust
failed and reverted to the testator’s heirs. v. 224Abney,Evans Ga.
826, 833, 160, (1968), (1970).165 S.E.2d 166 aff’d, 396 U.S. 435

publicThe function theory upon which v.Evans Newton rested is
inapplicable to the trusts we consider today. Unlike Girard College,
which had “become assimilated to a public boarding school or-or

nature,”’inphanage, ‘municipal Commonwealth v.Pennsylvaniaof
Brown, (E.D.782,F. Supp. 1967),270 792 Pa. and Senator Bacon’s

whichpark, had rendered in“municipal nature,”services Evans v.
Newton, 301,382 U.S. at there nothingis inherently “municipal”

Rather,a scholarship.about arescholarships traditionally selective
and exclusionary, evoking images private endowments,of for-family
tunes, and alumni fromgenerous days gone by. to be con-Hardly

loan,a governmentfused with although arguably as difficult to
receive, the Wright Algerand scholarships perpetuate memorythe
of their few,founders and finance the ofeducation a selected much as

privatea family trust financemight the ofeducation its sons or
daughters.

Whether or not the scholarships provide “publica function” by
bestowing uponfinancial aid students who would seekotherwise the

State,ofaid the the United SupremeStates Court has clarified in its
“[tjhatrecent decisions that the privatefact a entity performs a

function which serves the public does not make its acts state action.”
Kohn,Rendell-Baker v. 457 U.S. In conclusion,at 842. the public

trusts,function served theby Wright Algerand if any, is not deter-
minative of action. Both canState trusts survive constitutional scru-

if intiny the State’s role their administration is assumed by private
individuals.

Finally, by contrast to the facts in Commonwealth Pennsylva-of
Brown,v. conclude,nia this court cannot confidently as a ofmajority

did,Thirdthe Circuit that “[gjiven everything we know of testa-[the
tor], is inconceivable that init this hechanged world would not be

that his cherishedquietly happy project had raised its withsights
Brown,the times....” Commonwealth v.Pennsylvania 392 F.2dof

in Brown,125. Unlike the factsat where the testator had indied
1831, War,the inwell before Civil AlgerMr. died 1970 when it had

commonplaceas as today youngbecome it is women non-for and
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num-largethenotwithstandingButcollege.to attendProtestants
ineducationhigherpursuingand non-Protestantsof womenbers

wor-uponhis goodwillto bestow1970, unequivocallychoseAlgerMr.
it isI not believeboys. Accordingly, doProtestantcollege-boundthy

Mr.attributing Wrighttobytodayresult reachedjustifyto thefair
society sincebyin experiencedattitudeschanges“theAlgerand Mr.

thatRather, pointI out insteadwouldthese trusts.”the creation of
A. and his soleof Maurice Algerthe widowAlger,F.Wilhelmina

asaction, appointedin to beseekingthisheir-at-law, has intervened
trustee, attemptschool tocondemned the board’sand hassuccessor

ofan trustfunds, observing expansionthat suchAlgerredirect the
fairness,idea ofthe school board’s ownkeepingin withispurposes

of her late husband’s will.the sentimentscontrarybut is to declared
not inconclude, then, act the constitu-I that a court doeswould

of law toneutral trust enableprincipleswhen it appliestional sense
ortestamentary per-trust todiscriminatorythe initial of aexistence

Wilson, 461,59 N.Y.2dMatter Estatemit its continuation. See of of
rightis a cherished which452 1228. Freedom of testationN.E.2d

last, in expectationhis the thata to breathe securepermits testator
venerate, frustrate, A may,will his last wishes. courtthe law and not

an of itspart gen-unfit or unsuitable trustee asaccordingly, replace
ofin administration a charitable testa-supervisingeral duties the

trust, not rewrite decedent’s will ormentary but the is free to acourt
him, spend bountyto his forposthumously,attribute to a desireto

class ofgood designated preferredwhen the and bene-the collective
not beenficiaries has exhausted.
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