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num-largethenotwithstandingButcollege.to attendProtestants
ineducationhigherpursuingand non-Protestantsof womenbers

wor-uponhis goodwillto bestow1970, unequivocallychoseAlgerMr.
it isI not believeboys. Accordingly, doProtestantcollege-boundthy

Mr.attributing Wrighttobytodayresult reachedjustifyto thefair
society sincebyin experiencedattitudeschanges“theAlgerand Mr.

thatRather, pointI out insteadwouldthese trusts.”the creation of
A. and his soleof Maurice Algerthe widowAlger,F.Wilhelmina

asaction, appointedin to beseekingthisheir-at-law, has intervened
trustee, attemptschool tocondemned the board’sand hassuccessor

ofan trustfunds, observing expansionthat suchAlgerredirect the
fairness,idea ofthe school board’s ownkeepingin withispurposes

of her late husband’s will.the sentimentscontrarybut is to declared
not inconclude, then, act the constitu-I that a court doeswould

of law toneutral trust enableprincipleswhen it appliestional sense
ortestamentary per-trust todiscriminatorythe initial of aexistence

Wilson, 461,59 N.Y.2dMatter Estatemit its continuation. See of of
rightis a cherished which452 1228. Freedom of testationN.E.2d

last, in expectationhis the thata to breathe securepermits testator
venerate, frustrate, A may,will his last wishes. courtthe law and not

an of itspart gen-unfit or unsuitable trustee asaccordingly, replace
ofin administration a charitable testa-supervisingeral duties the

trust, not rewrite decedent’s will ormentary but the is free to acourt
him, spend bountyto his forposthumously,attribute to a desireto

class ofgood designated preferredwhen the and bene-the collective
not beenficiaries has exhausted.
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(Andrew Serell, as-Arnold, seniorattorneyP. W.generalJohn
brief, Keshen,on and assistantthe Barbaraattorney general,sistant

for the State.attorney general, orally),

defender, Concord,Abbott, Jr., byofKirk assistant appellateW.
brief and for the defendant.orally,

J,JOHNSON, (Pap-the Court’sappeals SuperiorThe defendant
J.) Thesuppressof his motion to certain evidence.denialpagianis,

trial, defend-jurywas at and the convicted theevidence introduced
of theftdegreefirst murder and one count eachof two counts ofant

lifeto two terms ofcourt sentenced the defendantand arson. The
chargesmurder and concurrentparolewithout on theimprisonment

and toyears and seven one-halfof three and one-half to seventerms
For thecharges, respectively.on the theft and arsonyearsfifteen

below,stated we affirm.reasons
1987,Eve,on Year’s Johnafter 9:00 New ScanlonShortly p.m.

Manchester,in home Dorothya fire Titus the ofnoticed at 37 Avenue
ofbodyHe ran to the house and discovered the still-warmRichards.

Richards,four-year-old Holly justyoung girl,a later identified as
the door. rushed to theHolly neighborhoodinside kitchen Scanlon

station, made a futile to revive her.firefighters attemptfire where
Brinn Francis at trialMonnellyand testifiedFirefighters Stephen

tightly Holly’swas found around andjumpthat a tied throatrope
signs by inha-Holly’s lacked characteristic of death smokebodythat

nose).skin, Monnelly explained,soot in and(e.g.,lation bluish mouth
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“I felt at the time it theywas that should emergencytell the
physicianroom that this child came from a burning building

know,but that it appeared, the childyou have died frommay
fire;something other than a that she may have been

strangled.”

firefightersWhen the brought their equipment to Dorothy Rich-
home,burning theyards’s discovered the badly burned of an-body

other girl, nine-year-old AKelly Richards. red cord or ribbon was
neck,found aroundwrapped her and the carpet was clean and un-

damaged beneath her body, although it was charred and destroyed
throughoutelsewhere the room.

Detective Paul Beaudoin arrived at the house shortly after the
Hefirefighters. noticed that all four tires of Dorothy car,Richards’s

inparked her driveway, were flattened. When Richards arrived at
scene,the she told him that the tires had not been flat when she left

her home earlier that evening, and therefore Beaudoin had the car
towed to the police station for inspection.

Brodeur,Captain Paul Lt. Colby,Calvin and Associate Attorney
General Brian Tucker investigatedalso the scene that evening. At
about 11:30 p.m., Walter Green drove his truck toup one of the police
barricades set nearup Richards’s house and stopped. He got out of

house,the truck approachedand the leaving the motor running, the
on,lights ajar.and his door Although snow,the road was clear of he

ran along the sidewalk through a snow bank. The officers testified
that he excited,“was looked like he inwas a hurry.” time,At that
Colby knew that a Walter Green was wanted for butquestioning, he
did not know Green or how he was Moreover,connected to the fire.

Colbywhile knew that the two Richards girls were dead and sus-
pected committed,a crime had been he did not know the cause of
their deaths. He had yetnot been informed that Richards’sDorothy
tires had been flattened.

Green,Several officers approached and while some asked him
questions, Colby Colbyfrisked him. removed and retained a Crafts-
man %6inch screwdriver from one of Green’s pockets. Both Colby
and Brodeur noticed that Green appeared intoxicated. The testi-

■“bloodshot,”was that his weremony eyes “glassy,” and his“droopy,”
slurred, his breathspeech was and smelled of alcohol.

Colby permissionthen asked Green for to truck,move his because
it blocked the of a cruiser.way police Green consented. ColbyWhen

truck,reached the noticedhe a beer can on the ground by the
driver’s door and a cigarette a inburning hole a blanket on the front
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move theMeanwhile, let GreenTucker Brodeur toadvisedseat.
in ofpositionwe ourselves aput“so that would nothimselftruck

atexposedshould not be toanythingto that weourselvesexposing
to other sideto move the truck theBrodeur asked Greenthat time.”

in one-halfroad, drove reverse for one andGreen itbut insteadof the
thatColby testifiedblocks, crashing policea cruiser.before into

hourmiles andtwenty perat a of overspeedmovedGreen’s truck
upon thisthe cruiser. Basedaccelerating stopped by policeuntilwas

intoxication, Brodeur orderedandimpaired drivingofevidence
Brodeur then entered Green’scustody.into protectiveGreen taken

cruiser, afrom and noticeddisengage policein to it theordertruck
“Zerex” antifreeze.labelledgallon jug

con-custody, policein officersprotectivewas placedOnce Green
jacket,search and removed Green’sinventorystandardducted a

to be told whenwallet, Brodeur left instructionsand shoes.keys,
end, he questionat so that couldcustody was anprotectiveGreen’s

Green.
1, a1988, givenwasmorning, Greenfollowing JanuaryThe

suitability interview-his fortest in order to determinebreathalyzer
.00%,of an officeralcohol contenttest showed a bloodAfter theing.

room, Sergeantwhere Brodeur andto an interviewescorted Green
uniform,inhim. Neither officer was butquestionedRichardsWayne

wore serviceeach his revolver.probablyBrodeur testified that
and Brodeur heRichards told Greenbegan,Before the interview

in custody. Brodeur follows:longerno testified aswas

Did have some initial discussions with Walter“Q. Okay. you
theGreen before interview even started?

Basically fact that he was their thatvoluntarily,[sic]A. the
ifanyto time what meanyouhe was free leave at that’s

of what’s known as the Mirandahe was advisedand/or
Rights.

him fact anydid tell about the he could leave atQ. youWhat
time?

Well, basically beingthe fact that in under protectiveA.
concerned,breathalyzerfar as iscustody, as he was now

was, to, ifabilityhad the heHe even wished hesober.
any time and soleave at he’d be released.”could

testified:Richards

the begin?And how did interview“Q.
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A. The interview began customarily with both the captain
and myself interviewing stating who we were and tell-—
ing him that at that hadparticular time we no charges

crime,him. Heagainst being anywas not held for and
that he free to thatgo;was we would like to ask him

he,some to the ifquestions relating previous ifevening
he would.

himQ. So heyou beingtold wasn’t held atcurrently that
time, is that right?
Yes,A. that’s correct.”

heGreen indicated was answerwilling to the officers’ andquestions,
Brodeur, “super-cautious,”being gave warnings.Green Miranda
Brodeur testified:

“We are aware that if custodysomeone is not in you don’t
have to but ofbecause the issue we were talking about and

station,the fact the a Iperson policethat is in guess the
it,been they’reinference has drawn that whether in custody

not,or youit’s better that give rightsthem Miranda than
not.”

read loud,Green the Miranda out Brodeurrights told and Richards
them,he and thesignedunderstood Miranda waiver form.

Green then thetold officers that he had had an intermittent rela-
tionship Dorothywith for the pastRichards one and years.one-half
He athought Eve,he had date with her for New Year’s but hesince

her, hecould not locate instead went to the inBritish American Club
Manchester. said he stayedHe at the club 6:30 p.m.from to 10:30

and drank about fourp.m. alcoholic drinks per hour. The officers
questionsasked Green himfew and let his eveningdescribe in a nar-

rative style. The officers thattestified the tone of the wasinterview
relaxed,inquisitive, Moreover,and non-accusatory. Green appeared

alert, coherent, truthful,to the relaxed,officers cooperative, and and
they testified that the details of his story were verifiable and
exculpatory.

Brodeur permissionnext asked Green for to search his Totruck.
the officers’ ifsurprise, TheyGreen refused. asked he understood
the scope of their and heinvestigation, replied that he theyassumed

awere fire. The officers then toldinvestigating Green that the Rich-
girlsards had and that police lookingdied the were into a possible

anddouble homicide arson case. Since Green responded by crying
audibly, assumed was surprised bythe officers he the news.
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in-they onlywereto Green thatexplainedRichardsBrodeur and
Inarson.andthe homicidesrelating possiblein toevidenceterested

juggallonthat thepossibilityto rule out thethey wishedparticular,
Greenliquid. They promiseda flammable“Zerex” containedlabelled

inhim connec-againstin be usedthe truck wouldnothing foundthat
they wouldthen the officers thatGreen toldwith another crime.tion

license, be-thattruck, a driver’sincludingitems in thefind some
her homeHe he took them fromRichards. saidtolonged Dorothy

nottheyGreen wereand Richards toldbefore. Brodeurdaysseveral
to theitems, unconnectedlong they werein these so asinterested

the itemsgirls. repliedGreen thatthe Richardsfire and the death of
his name to a consentsignedin He thenany connected.waywere not

threeto search possiblyrefused consent theAltogether,form. Green
officers, however,form. Thehe the consentsignedtimes before

him,interview, orthreatenedduringtheir voices thenever raised
easily a from a to searchthey judgehim could obtain warranttold

intimidated, or con-appear frightened,He not to bethe truck. did
form, his prop-he retrievedsignedfused. After Green the consent

thescrewdriver,the from officer and leftexcept bookingtheerty,
station.

trial, evidence,motion all testi-suppressBefore Green filed a to
31, 1987,bymonial and obtained the on Decemberphysical, police

1, topolice authorityHe the lackedJanuary arguedand 1988. that
him,him that his con-protective custody questiontake into and and

to trial courtvoluntarily.search his truck was not made Thesent
(1)motion Brodeur toprobabledenied his and ruled that: had cause

of RSA 172-believe that Green was intoxicated within the meaning
1989)B:l, X into cus-(Supp. lawfully protectiveand thus took Green

(2) the offi-knowingly, freely, voluntarily spokeGreen and withtody;
(3) freely,Green andquestions; knowingly,and answered theircers

(4)truck; ofColby’sto the search of his friskvoluntarily consented
(5) inevitably haveillegal; and Green’s screwdriver wouldGreen was

faith, protec-and“during good proper, predictablebeen discovered
of, benefittingindependently... withoutcustody procedurestive and

from, Colby’s illegal frisk.”Lt.
itpresentedThe was at trial show thatscrewdriver as evidence to

nighthave been used to slash Richards’s tires on theDorothycould
theAdditionally,the fire. the driver’s license was toimportantof

because used forDorothy pur-State’s case Richards it identification
31,writingin a check to make a on 1987.purchase Decemberposes

to Dorothy police tapelater admitted Richards on recordedGreen
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that he had been in her house that evening and had stolen the items
infound his truck out of anger. On appeal, Green raises four issues of

error,trial court which we will address in turn.

I. Protective Custody

Green arguesfirst that his initial stop at the ofscene the fire
31, 1987,on December was unreasonable. He alleges policethat the

lacked an suspicionarticulable warranting an investigative stop. See
(1968).Ohio,v. 1Terry 392 U.S. justifyTo such a thestop, State

must show that there existed a particularized objectiveand basis for
believing was,that the person be,detained or was about to engaged
in Parker,some criminal activity. 525, 529-30,See State v. 127 N.H.

809, (1985).503 A.2d 811-12 He claims that since the police lacked
such suspicion,articulable the observations the police made concern­
ing his lack of sobriety, upon theywhich based their decision to take
him into protective custody, were the fruits of an unlawful seizure.

The defendant’s argument fails for the simple reason that
when the police prevented the defendant from approaching a secured

scene,crime did not need anthey articulable that the de­suspicion
was, be,fendant or was about to in someengaged criminal activity.

The must bepolice permitted to regulate the movements of civilians
scenes, where,at crime particularly here,as the scene has been

sealed off by barricades. The police acted reasonably when they
defendant,thestopped who had past barricade,advanced the police

himand asked questions. They him,also frisked which the trial court
However,found was improper. the fact defendant,remains that the

conduct,ownby placedhis in positionhimself a policewhere the had
no but to himoption andstop observe his intoxicated condition.

Green’s next argument is that the police lacked sufficient evidence
of “substantial impairment” to take him protectiveinto custody pur-

Therefore,suant to RSA chapter 172-B. he prod-contends that all
ucts of the custody, hisincluding statements made to the police on

1, 1988,January and the in truck,items found his should have been
beforesuppressed trial.

1989)172-B:3,RSA I (Supp. inreads pertinent part:
peace“When a officer who,encounters a inperson the

officer,judgment of the is intoxicated as indefined RSA 172-
B:l, X, the officer may take such person into protective cus-

____”tody

1989)172-B:1,“Intoxicated” is defined in RSA X (Supp. as “a condi-
intion which the mental or physical functioning of an individual is



257

in hisof alcoholpresencea of theas resultsubstantially impaired
system.”

bloodshot, glassyGreen’sboth observedColbyandBrodeur
breath, allhisalcohol onand the odor ofspeechhis slurredeyes,

ofa can beerColbyof intoxication. discoveredsignscharacteristic
When Greenon the front seat.and a small fireGreen’s truckby

his truck and smashedto movethe officers’ directionsmisunderstood
thatthe officers hecruiser, convincedundoubtedlyheinto a police

inof alcoholpresenceas a result of the“substantially impairedwas
in the “hadruling policedid not err thatThe trial courtsystem.”his

should beconclude that defendantreasonablycause toprobable
172-B:1,custody meaningwithin the of RSAinplaced protective

1989).”XIII (Supp.

InterviewII. Police

in custodyis he was still at the timethatargumentGreen’s next
him, lackedpoliceinterviewed and since theRichardsBrodeur and

time, rightsin custodyto hold him at that Green’sprobable cause
amend-I, 19 and under the fourth and fourteenthunder articlepart

allviolated, prod-and all statements made to them andwerements
should before trial.of search have been suppressedthe truckucts
Miranda before thegiven warnings questioninghe was hisSince

was not ofarguing properly apprisedis not that he hisGreenbegan,
againstto an and self-in-right attorney protectionconstitutional

Rather, argueshe that the officers lacked consti-policecrimination.
anyhim in and statementsauthority to hold thuscustody,tutional

sup-beenduring that interview should havepolicemade to the
900,318, 326,124 N.H. 470 A.2d 905Tapply,State v.pressed. See

(1983). us, therefore, is whether Green wasThe first beforequestion
interviewed him.custody Colbyin at the time Brodeur andpolice

was not inno error in the trial court’s that hefindingSince we find
custodywhether would have been lawful.we need not decidecustody,

custody essentiallyfirst note that determinations “areWe
factual, rulingswill unless con­uphold superiorand we the court’s

anthe manifest of the evidence or the result of errortrary weightto
181,123, 126,of v. 132 N.H. 562 A.2d 183Carpentier,law.” State

(1989). An is four­individual “seized” for of the fourth andpurposes
“if, into the Federal Constitution view of theteenth amendments

incident,surrounding personthe a reasonable wouldcircumstances
that he was not to v. Men­have believed free leave.” United States

(1980).denhall, 544, The for judging446 U.S. 554 standard whether
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a has been for ofperson I,seized ofpurposes part article 19 the New
Hampshire Constitution is lessno of our citizens’protective rights.

257, 262, (1985).State v. 126Riley, 1362,See N.H. 490 A.2d 1366
“In arrest,ofthe absence formal the trial court must deter­
mine whether a freedom ofsuspect’s movement was suffi­
ciently bycurtailed ‘how a inconsidering reasonable man
the suspect’s position would have understood his situation.’

(1984).420,Berkemer v. 468 442McCarty, U.S. In reaching
decision,its consider,the trial court should other fac­among

tors, the suspect’s familiarity with his surroundings, the
number of present, degreeofficers the to suspectwhich the

restrained,was physically and the interview’s duration and
(1stMasse, 805, 809character. United States 816v. F.2d Cir.

1982).”

supra 126-27,State v. Carpentier, at 562 atA.2d 183.
The providesrecord ample support for the trial court’s finding

that Green was not in Although Greencustody. broughtwas to the
interview atroom the end of his protective custody and without

was,many possessions,of court,his he according to the trial “told
and understood that the hadpolice no evidence or charges against
him, arrest,that he was undernot that he inwas sober and no longer
protective custody, and that was gohe free to anywithout answering
questions.” restrained,Green was not physically and the tone of the

relaxed,interview was non-accusatory, and informal.
Green also thepoints to officers’ ofreading the warningsMiranda

to hisbolster that he inargument policewas in­custody during the
(8thPoitier,terview. 679,See. United States v. 818 F.2d 683 Cir.

1987), (1988)denied,cert. 484 (“accusation,U.S. 1006 coupled with
Miranda warnings, created a sufficient show authorityof to effec­

movement”).tively restrain Poitier’s freedom of While the ofreading
mayMiranda be inwarnings a factor indeciding personwhether a is

circumstances,custody under some here the police made no accusa­
tions to Green the interview. Brodeurduring testified was simplyhe

in aacting “super-cautious” fashion when he informed Green of his
However,Miranda at norights. time did the topolice state the de­

theyfendant that believed he was ininvolved the of hecrimes which
later charged.was

sum,In the trial court’s that a infinding personreasonable
Green’s would haveposition believed he was free to leave the police
station and not answer Brodeur’s and isColby’s questions supported

Thus,by rightsthe record. Green’s under the fourth and fourteenth
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I, 19 of thearticlepartandthe Federal Constitutionofamendments
violated, he made tostatementsand thewere notState Constitution

at trial.admittedproperlyinterview wereduring thatthe police

TruckGreen’sIII. Search of
nothis truck wasto searchThird, that his consentarguesGreen

I,therefore,that, partunder articlehis rightsandvoluntarily given
violatedamendments wereand fourteenthunder the fourth19 and

trucksearch of theduringthe theirby policeall foundand items
“con-He that thearguesbefore trial.suppressedhave beenshould

policea of coercion.productwassent”

“In review­review standard:applicablenote theagainWe
consent, will not overturnwefinding voluntarycourt’s ofa trialing

Pin­in the record.” State v.supportunless is withoutfindingthe it
(1985).653,220, 223, A.2d 655der, 489126 N.H.

police entryto the intothe consenteddefendant“Whether
byto the trialof fact be determinedquestionroom is ahis

571, 574McGann, 101, 105, 467124 A.2dN.H.State v.court.
(1983). determine, ‘totalityon the ofcourt must basedThe

circumstances,’ whether the has met its burden ofStatethe
105-06,evidence,of the id. atpreponderanceaproving by

‘free,574, knowing,was andthat the consent467 A.2d at
493,Osborne, 427, 433, 402119 N.H. A.2dState v.voluntary.’

(1979).”498
(1989).1159,726, 728, A.2d 1160Jones,v. 131 N.H. 560State

thatsupports ruling “[t]hethe trial court’sThe record
evidence that defendantpreponderancea of theproved byhasState
in ofwriting to a searchfreely, voluntarily consentedknowingly, and

Colbyof Brodeur andtestimonyuncontrovertedhis truck ... .” The
threaten, intimidate, inorfrighten,the officers did notindicates that

AlthoughGreen’s consent to search the truck.wayother coerceany
consent, necessarilypriorrefused refusal does notinitiallyGreen

See,involuntary. e.g.,asa consent Unitedsubsequentinvalidate
(4th denied,Morrow, Cir.),233,F.2d 236 cert. 467 U.S.v. 731States

(5thPulvano, 1151,(1984); Cir.States v. 629 F.2d 11571230 United
1980). Moreover, no refused once the officerslongerGreen consent

notinvestigation promisedhim the nature of their andtoexplained
in him ofagainstfound the truck as evidence anotheranythingto use

I, NewThus, under article 19 of theGreen’s rights partcrime.
violated, inwere not and the items foundHampshire Constitution
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Green’s truck to thepursuant consent search were admit-properly
ted into evidence at trial. not“We do address the defendant’s federal
constitutional claim the Federal himConstitution affords nobecause
greater protection than does the State StateConstitution.” v.
Wheeler, 767, 772, 289, (1986).128 N.H. 519 292A.2d

IV. Screwdriver

ruled,The court agrees,trial and Green Colbythat lacked author-
toity frisk Green and remove his screwdriver. Green therefore ar-

gues thethat screwdriver should not have been admitted into
evidence at the trial. need argumentWe not decide whether Green’s
has ifmerit because even the admission of the into evi-screwdriver

error,dence were found to be such error would have been harmless.
In Ruelke, 694,116 692, 497,State v. N.H. (1976),366 A.2d 498 we

the ofexplained doctrine harmless error:

evidence,is not a thequestion“[I]t whether apart from that
admitted,erroneously support findingwould a of guilt, but

whether it can be said abeyond doubtreasonable that the
inadmissible evidence did not affect the verdict.”

The screwdriver was introduced theby State as evidence
that Green was at the Richards nighthouse on the of the crime and
that he inengaged destructive conduct by slashing the oftires Doro­

However,thy Richards. the other,State had more compelling evi­
dence to prove the defendant’s presence at the homeRichards’ and
his propensity to inengage unlawful Greenconduct. later admitted
to inDorothy phoneRichards a recorded conversation that he was in

and,her thathouse outnight anger,of stole some of her property.
Further, the fact he inthat had possessionhis the driver’s license of

Richards,Dorothy who had theused license earlier in daythe as
inidentification awriting check to make a purchase, strongwas evi­

dence he inthat had her apartmentbeen on the thenight of crime.
Thus, given weightthe overwhelming presentedof the evidence

trial,against Green at his including ofadmissions the homicides to
friends, find abeyondwe reasonable doubt that the admission of the
screwdriver into evidence did not affect the verdict.

Affirmed.

All concurred.


