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(MarkArnold, attorneyJohn P. general Howard,E. assistant at-
torney general, orally),on the brief and for the State.

Abbott, Jr.,W. Kirk appellate defender, Concord,assistant of by
brief and orally, for the defendant.

BROCK, defendant, Cox,TheC.J. John was convicted after a jury
J.)in (Dalianis,trial Superiorthe Court of two counts of felonious

632-A:3,sexual assault on a teenage child. RSA II. He onargues
appeal thethat trial court erred in refusing judicialto take notice of
a prior unrelated conviction of partya third which involved a sexual
assault the juvenile reasons,on same victim. For the following we
affirm.

The defendant was indicted on three counts of felonious sexual
assault allegedlyfor inengaging penetrationacts of sexual with a

trial,thirteen-year-old Priorboy. to the defendant filed a motion
seeking hearinga to admissibility“determine the of ofevidence
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.victim . . andtheactivity allegedbetweenconsensual sexualprior
Howard, 121 N.H.v.See StateDefendant.”than theotherpersons

(1981). motion,the457, toAccording53, 58-59, A.2d 460-61426
juvenile witnessexamine thisto crossintend[ed]counsel“[d]efense

andof contactacts sexualprior subsequentto andregard. . in.
a victimyoungthat soany inferenceprecludeto...intercourse

he hadsexual acts unlessabout the describednot knownwould have
ques-and to raiseallegedDefendant aswith thethemexperienced

added.) The motionincredibility (Emphasisgeneral.”histions about
judi-throughof of such evidencethe introductionno mentionmade

cial notice.
in which washearingthe chambersrecord of eitherhave noWe

admissibilityon the ofrulingcourt’sthe motion or the trialonheld
defendant,trial,However, for theat the end of counselthe evidence.

District Courtcourt, that the “Manchesterin the statedaddressing
Hunter,” pur-ofguiltywho “was foundone Kennethconviction of

victim],” “the sub-in with was[thesexual contactposely engaging
statement,In on thecommenting thisject hearing.”earlier[the]of

in favor admit-the had ruled ofacknowledged that courtjudgetrial
such evidence.ting

attemptnot totrial, for the defendant didDuring the counsel
activityother consensual sexualregardingthe victimcross-examine

Instead, defenseof the sexual assault.prioror circumstancesthe
judicialtake notice of thethat the trial courtrequestedcounsel

suppliedIn he court rec-support request,conviction. of thisHunter
(Hunter documents), a ofcopywhich includedof the convictionords

confirming thethe victim andcomplaint identifyingthe district court
request, statingThe the defendant’sverdict. trial court deniedguilty

hadpriorto evidence of the convictionthat the determination admit
which, “under particularof Howard”upon readingbeen “based a

circumstances,” by“to cross-exam-attorneys querydefensepermits
of to their sexual con-priorvictims crimes relativeallegedination
added.)any.” (Emphasisiftact

of counts of felonious sexual as-The defendant was convicted two
The the trial courtby followingthird indictment was dismissedsault.

was consecutive sen-givencase-in-chief. The defendantthe State’s
SV2 years7of in house of correction and totwelve months thetences

in the State Prison.
inthat trial erred refus-appeal, arguesOn the the courtdefendant

Hunter He thejudicial questionstake notice of the conviction.ing to
the sexual ac-that evidence of victim’sapparent rulingtrial court’s
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defendant,with a other thantivity person the which was determined
admissible,prior to trial to be could be introduced only through

cross-examination.
The is upondefendant’s claim based the court’s pretrial ruling that

of inevidence the victim’s involvement the unrelated sexualprior
Therefore,beassault would admissible at trial. our consideration of

beginshis claim with a review thatof decision.

law, 632-A:6,rapeThe-so-called shield providesRSA that
“[p]rior activityconsensual sexual between victim any per­the and
son thanother the shall not be in[defendant] admitted into evidence
any prosecution 632-A:6;RSA chapter[under RSA see N.H.632-A].”

412(a); Howard,R. v. 121 57,Ev. State N.H. at 426 atA.2d 460.
However, “the requirement processof due rightand the of confron­
tation limit the rapeof the lawapplication shield when evidence of
the priorvictim’s sexual withactivity other than thepeople defend­
ant in‘probativehas a value the context particularof [a] case [that]

itsoutweighs prejudicial effect the Goulet,on [victim].”’ State v. 129
(1987)351, 879,348,N.H. Howard,529 A.2d 881 State v. 121(quoting

460-61).58-59, Therefore,N.H. at 426 A.2d at upon bymotion the
defense, behearinga must held to enable the trial court “to evaluate
the ofstrengths competingthe interests in privacy and con­effective

Goulet,frontation.” State v. 351, 881;129 N.H. at 529 A.2d at see
412(b).Ev.N.H. R. The hearing permits the defendant an oppor­

prove thattunity justifyto facts could the invasion of the victim’s
Goulet, 351,v. atprivacy. State 129 N.H. 529 A.2d at 881.

transcriptWe have no of pretrial hearingthe which was held to
theconsider introduction of regardingevidence priorthe victim’s

Therefore,sexual activity. we do not know whether the offeredfacts
were limited to the ininformation contained the Hunter documents
or were more ofdescriptive the incident that toled Hunter’s convic-

However,tion. the Hunter documents littledisclose about the inci-
dent except that Hunter “did inpurposely engage sexual contact

juvenilewith a male of the tenage yearsof by the victimsrubbing
(sic) withpenis his hand.”

We note that the rape shield law generally prohibits the in­
oftroduction evidence theregarding prior “consensual” sexual activ­

ity of Aa victim. RSA 632-A:6. Howard ashearing, requested by the
defendant, whether,is tointended determine under the circum­

case,particularstances of a such evidence should be permitted. State
Goulet, 351,v. 129 N.H. at 529 A.2d at 881. ruledLogically, evidence

by a consequenceadmissible trial court as a of a hearingHoward
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Although they identifymust be of consensual sexual behavior. the
assaulted,victim as the same whom the defendantperson allegedly

Hunter documents no indication as to the victim’sgivethe whether
in Aany waywas consensual. the evi-participation ruling permitting

Hunter,dence of the involvement uponvictim’s with based the
documents, consent,Hunter and without further evidence of would

withinproperlynot have been the of a Howardscope hearing.

thatAssuming, arguendo, activitythe victim’s with Hunter
consensual, documents, isolation,was the Hunter in pro­lacked the

necessarybative value to theoutweigh right personal pri­victim’s to
vacy rape 350-51,law.uponbased the shield See id. at 529 A.2d 881.

inno information toThey provide regard the victim’s level of aware­
ness or and noparticipation supply insight into what theknowledge
victim inmay acquired regardhave to the of acts whichtype of the

Clearly,defendant was accused. the information incontained the
Hunter documents was insufficient to justify permitting jurya to
hear evidence of the victim’s in priorinvolvement the unrelated con­

Dean, 744, 749, 333,viction. See State v. 129 N.H. 533 A.2d 337
(1987).

It is possible that the trial went the ofjudge beyond scope a
hearingHoward and ruled upon evidence of non-consensual sexual

behavior. Such evidence would be subject evidentiarystill to stand­
ards for admissibility, including New Rule ofHampshire Evidence
403, which that therequires probative value of the evidence out­
weigh prejudicialits effect. Given their lack of probative value and

effect,their prejudicial discretion,it would have been an abuse of
Brooks, 618, 625,v. 126 1258, (1985),State N.H. 495 A.2d 1263 to

thepermit defendant to introduce into evidence the nondescript
infacts found the Hunter documents.

concerns,Despite these in the absence of a ortaped steno­
graphic record of the Howard hearing, we must assume that the evi­

presenteddence supported the trial findings,court’s ourand review
is limited to legal apparenterrors on the face of the record. See Per­

Aranosian, 92, 94, (1986).ron v. 1087, 1089128 N.H. 508 A.2d There­
fore, us,given the record before we can only assume that the
defendant must have presented facts those inbeyond contained the
Hunter documents when the trial court pretrial rulingmade its that
evidence theregarding Hunter conviction was admissible.

Next, we must understand what was byintended the de­
fendant when he thatrequested the trial court judicialtake notice of
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the de-arises over whetherconfusionSomeHunter conviction.the
Hunter documentscopies of thephysicaltheintended thatfendant

the informationthat some ofonly portionorinto evidencebe entered
thebyverbally acknowledgedbein those documentscontained

lack ofby acomplicatedthis issue isour review ofAgain,court.
judi-request forto include the actualrecord, failstranscriptas the

However, no-judicialtrial.course of theduringmade thenoticecial
proofwithoutby requiringof fact a courta declarationinvolvestice

or of“notoriously capableknownthe fact isbecauseby evidence
WlGMORE, Ev-9 ONJ.H. WlGMOREdemonstration.”unquestionable

201(a).(1981); It does notN.H. R. Ev.idence, 2565, see§ at 693-94
rec-evidence such as courtdocumentaryofintroductioninclude the

forevidentiary requirementsto meetords, be requiredwhich would
901, 902.See N.H. Rs. Ev.authentification.includingadmissibility,

Hunterthe actualTherefore, putthe defendant toany byrequest
judi-ofthebeyond scopewould have beeninto evidencedocuments

above, thebywas deniedand, properlyfor reasons givennoticecial
court.trial

alternative, was for aonlythe defendant’sIf, requestin the
Hunterfact, on the face of thelimited to those foundofdeclaration

As aof discretion.documents, refusal was not an abusethe court’s
anotherthe records ofrule, judiciallywill not noticecourtsgeneral

sameinvolvingif in court and theaction, tried the sameof evencause
intointroducedformallythat have not beenfactssupplytoparties,

Inc.,Buildingv. CentralCompanyInvestmentevidence. See Guam
(9th Internal1961); Funk Commissioner19, v.F.2d 23 Cir.288 of

(3rd 1947); Miller,796, v.Revenue, WasingerCir.163 F.2d 800-01
(1964); Ball,250, v. 27761, 65, Commonwealth388 P.2d 253154 Colo.

(1923).191, why301, 306, We are aware of no reason121 A. 192Pa.
in case. The de­presenthave been followed therule should notthis

notice,why judicialas toexplanationus with nosuppliedfendant has
introduction, necessary. Clearly,was thereto testimonialopposedas

documents, the factsHunter becauseuponto therelywas no need
formallyhave beento introduce couldsoughtthe defendantwhich

of thecross-examinationthroughintroducedconvenientlyand
victim.

to takeappropriateit had beenassuming, arguendo,Even
conviction, wasthe court’s refusalthe unrelatednotice ofjudicial

bywitness cannot be re-examinedOrdinarily, aits discretion.within
him, duringintoinquiredas to matterscalling exceptpartythe

Super. R. 67. The trial court could reason-Ct.cross-examination.
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priorhave believed that the evidence of the victim’s sexualably only
inconduct to be introduced at trial would be that found the Hunter

documents, which, stated, insufficientlyas was toprobativeearlier
of as RSA 632-privacy protected bywarrant an invasion the victim’s

outweigh prejudicial pursuant Hampshireor to effects to NewA:6
Therefore,403. it acted within itsclearlyRule of Evidence discretion

in to the lim-request judicialthe defendant’s take notice ofdenying
in inited facts found the records of the conviction the absence of an

inquiryfor further into the circumstances theopportunity regarding
victim’s involvement.

inFinally, we find no merit the defendant’s claim that he was de­
nied his due toprocess right present exculpatory evidence. See U.S.
CONST, VI; I,amend. N.H. CONST. art. 15. to thept. Contrary de­

assertion,fendant’s he was not fromprecluded presenting evidence
Hunter;of the victim’s involvement with the trial court simply exer­

cised reasonable control over the presentation.mode of See N.H. R.
611(a).Ev. The fact that the victim had beenpreviously sexually

assaulted was alone an insufficient basis on which to draw inferences
the victim’s to fabricate theregarding ability charges against de­

clearlyfendant. The trial court acted within the bounds of its discre­
in that cross-examination inruling necessarytion was order to

611(a).the truth.ascertain See N.H. R. Ev. The defendant had speci­
infied his motion his intent topretrial elicit evidence of the Hunter

byconviction means of cross-examination of the victim. For what­
reason,strategic court,ever without the theconsulting defendant

cross-examination,not to confrontchose the witness butduring to
to introduceattempt judicialthe evidence Thethrough notice. de­
cannot nowfendant fault the trial court for his own failure to avail

himself of the due toprocess which the trial court hehad ruled was
entitled.

This court has held that the admission of ofevidence specific
instances of a victim’s sexual conduct should be limited to the extent

withoutpossible unduly infringing upon the defendant’s constitu­
rights. Howard, 62,tional State v. 121 N.H. at 426 InA.2d at 462.

limiting the introduction of evidence of the victim’s involvement with
cross-examination,Hunter to the trial court properly weighed the
of the instrengths competing interests privacy and effective con­

frontation, complied evidence,with established rules of and exhib­
respectited due for the defendant’s constitutional rights of due

process circumstances,and confrontation. Under the the trial court
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judicialto take noticerequestin the defendant’srefusingerrdid not
Hunter conviction.of the

Affirmed.

sit;J., others concurred.SOUTER, did not the
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('WilliamArnold, H. assistantLyons,attorney generalP.John
orally),and for the State.on the briefattorney general,


