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551,548,Herbert, 543130 N.H.re Estatehere. See Ininstance of
(1988).424422,A.2d

in part;reversedpart;inAffirmed
remanded.

All concurred.
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Johnson, (MarkLaw Mark B. Andover,of MassachusettsOfficeof
B. Johnson Linda brief,and A. onO’Connell the and Mr. Johnson
orally), for plaintiff.the

Kalman, Plaistow,Sumner F. of by brief and orally, for the
defendants.

Johnson, (K P)J. This is an by theappeal plaintiff, K & Inc. &R
J.)from an order the Superior (O’Neill,of Court which affirmed the

(Board)Town of Plaistow Planning Board’s denial of the plaintiff’s
subdivision application. below,For the reasons set out we affirm.

plaintiff’sThe proposed plan,subdivision entitled “Sweet Hill Es-
tates,” depicts fifty-four house on approximatelylots 115 acres of a
125-acre The acres inparcel. remaining ten are located the neighbor-
ing town of The isparcel U-shaped,Newton. with the outer bound-

ofary the round of thepart northeasterly.U facing The
is Hillsoutheasterly prong bybounded at its end Road andSweet the
isnorthwesterly prong along bybounded a its side Smithportion of

Corner Road.
The plan submitted to the Board shows that owners of thethe

on the northwesterlyseventeen lots prong obtain access towould
their byeither aproperty road which enters from Smith Corner

directlyRoad or from Smith Corner Road. The other thirty-seven
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(the road) whichsystema dead-end roadbyreachedlots would be
cul-de-sacs, fur-theHill and includes threefrom Sweet Roadenters

3,500 from to thefeet the entranceapproximatelybeingonethest
nine percentof road there is athe thebeginningAtdevelopment.

of(9%) adequacyconcerns theor This caseslope grade.downward
the Board’s determina-road, grade,of its and andlengthin viewthe

re-K & thusaddressedadequately bywas notthat the issuetion R
in of application.denial itssulting the

Be-Ridgley Road.of the road is calledlongest partThe first and
Road, turns, byintersectedHill isat it makes severalSweetginning

infurtherCourt, cul-de-sac, then downthe first and endsDunwoody
is intersectedend,to its RoadRidgleysecond cul-de-sac.the Close

atRoad, endsnorthwesterly abruptlyheads andEvergreen whichby
of in thelargeK P’s and a area landbetween & landboundarythe

Intersecting the northof known the Jollimore parcel.center the U as
Court, finalthe third and cul-de-of Road is WindsorEvergreenside

ofRidgleyfrom Road to the endThe distance the entrance ofsac.
3,500 feet.approximatelyCourt isWindsor

out so whenRoad was laid that the JollimoreEvergreen parcel
intersect,two giving plain-the subdivisions would thedevelopedwas

At the the plaintiffsubdivision another street access. time sub-tiff’s
however, land undeveloped,its the Jollimore was evenplan,mitted

insubdivision Sinceapproval plain-it had received 1968. thethough
that theby planwas told the Board 1968 was out-engineertiff’s

dated, ithe Road so that could connect with theEvergreenplaced
in ifparcel, parcelBrookside the Jollimore that wasproposed Road

with thedeveloped regulations.consistent current subdivision
submitting inquireda the as topreliminary plan, plaintiffBefore

thegrade possiblemaximum allowable road and limitations onthe
for The plaintiffof a dead-end road conventional subdivisions.length

in thethese were not addressedclarify theyto issues becausesought
informed, through engi-The was itsplaintiffregulations.subdivision

Fredette, ifgrade, acceptable engi-that a 9% to the townPaulneer
Board, regulationsneer, acceptable to the and that thewould be

oflengthlimit on the a dead-end road.contained no
1987, a thepreliminary planIn the submitted toFebruary plaintiff

27,1987.public hearing Maywas discussed at a held onBoard which
road,of that of the andmeeting,the minutes theAccording lengthto

of the Jol-attempt purchase pieceunsuccessful to aplaintiff’sthe
in to of proposedorder connect the two sides devel-limore land the

todiscussed. was also an abutterbywere Reference madeopment,
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the comments of the Highway Committee,Safety policethe depart-
ment and the fire department outlined in a letter from the Highway
Safety Committee to the Board 25,1987,dated March inconcerning,
part, the length gradeand of the road. Near the end of the meeting,
one of the Board members suggested that plaintiffthe should ad-
dress the concerns of the fire policeand departments since the Board
was providebound to for “the safety of the towns people.” The mem-
ber “ifsuggested that the Fire Department has a problem with a

road,3600 foot dead-ended it will have to be corrected.”
Although concerns were raised verbally regarding the plaintiff’s

preliminary plan publicat the hearing, the Board did not Knotify &
P in ofwriting any specific changes the Board would ifrequire the
plan were submitted for final approval. Assuming that the Board’s
lack of written comments indicated tacit approval of the plan as
drawn, the plaintiff submitted 13,1987,its final plan on July without
making any changes.

plaintiff’s filed,After the planfinal was the Board submitted the
plan Carlson,to Clifford an engineer employed by Diprete,

Assoc.,Marchionda & Inc. (Diprete, Marchionda), the town’s con-
sulting engineers. Mr. respondedCarlson with a letter dated August
4, 1987, discussed,in which he among issues,other the length of the
road and the steep grade at its entrance. He noted that plaintiffthe
proposed to Evergreenhave Road connect with inBrookside Road
the Jollimore development, built,when but that the plaintiff did not
have control of the Jollimore land at that time. He then suggested
that it was possible to anput 32,access road through lot which is

Court,situated on Windsor and lot 55 which is situated on Smith
Corner Road. Such a road would alleviate the single-access road
scheme on the southeasterly side of the development without relying
on the future development of another owner’s land.

The feasibility of this suggestion was insupported a report sent to
the byBoard the Chairman of the Rockingham County Conservation
District, in which he stated that after a review of the plan and Mr.

letter,Carlson’s it to himappeared “that a road could be built from
Windsor Court to Smith Corner Road lots Nos. 32through and 55.”

letters,In addition to these two several town departments com-
mented on the need for a “back door” to the southeasterly side of the
development lengthdue to the of the road and the 9% grade. The fire
chief notified the Board that it was essential for the two sides of the

to be connecteddevelopment by an approved road. He also noted
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if be accom-it couldparcel,across the Jollimorethat connectora
Engineers.of the of Firesatisfy the concerns Boardplished, would

it was “ofBoard, thatIn to the the Chief of Police statedhis letter
... beseparate developmentsthat “the twoimportance”paramount

it’sof andlength [sic]connector due to the the roadjoined a roadby
inalso a memorandumdepartmentThe commentedgrade.” highway

for roadneeded “back door”to that the adevelopmentthe Board
safety.in the winter and formaintenance

meeting Highwaytheplaintiff’s engineers,after with theFinally,
a to the with the recom-sent second letter BoardCommitteeSafety

Evergreen Road and Brookside Lane be[Road]“thatmendation
chief,the fire as members of thispoliceThe chief andconnected.”

committee, in proposal.favor of thevoted
1989,17, K P representatives, engineer,On & its severalAugust

members, chief,engineer,the the and otherpoliceBoard Board’s
went on walk topeople, plaintiff’sinterested a site review the devel-

Mr.The comments of the Board’s Carl-opment property. engineer,
son, time,at some ofplaintiffmade available to the andwere that

In thethe walk. siteduringthem were addressed the time between
26,1987, attemptedAugustwalk the final onhearing plaintiffand the

inof the Mr. At the finalto address all comments Carlson’s letter.
however, Fredette,the stated thatplaintiff’s engineer, Mr.hearing,

road issue was not resolved the feltplaintiffthe connector because
and wasthe road Lots 32 and 55 wasproposed through impractical

thatby regulations. explained againnot the He then oncerequired
parcel,for a accessplan provided throughthe second the Jollimore

acknowledgedbut that such an access not be available untilhe would
parcel developed plaintiffthe was because the “not have accessdid

record,or to at that time. It is theproperty” clear fromright [the]
therefore, and Mr.plaintiffthat the was aware of the safety concerns

solution, but chose to asproposed origi-Carlson’s submit the plan
This is Mr. tonally byfurther evidenced Fredette’s statementdrawn.

that it was the “intentplaintiff’s get projectthe Board ... to the
presented. . . . . . .”approved as

voted to deny plaintiff’s applicationThe Board the subdivision on
9, failed,1987. After approvethe motion to the theSeptember plan

concern,majorwas told that “the Board felt thatplaintiff the the
road, road,the lack of connectorlength of not been addressed.”ha[d]

Fredette, appearedMr. who on behalf of asked theplaintiff,the
the forspecific regulationsto state which were the basis theBoard

K PchairpersonThe of the him that & woulddenial. Board assured
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clearlyreceive a letter thestating reasons for the denial. Approx-
later, K Pimately a week & received a letter from the Board which

stated forthat reasons this denial are failure to“[t]he address the
Ordinance and SubdivisionZoning Regulation de-requirements,

and,tailed in correspondence, incorporated by reference herein
Carlson,....” The letters from Mr. the Rockingham County Conser-

District,vation the Plaistow Fire Department, the Plaistow Police
the PlaistowDepartment, Highway Department and the Highway

Safety Committee were attached to the Board’s letter.
letter,After the Board’sreceiving the the deci-plaintiff appealed

sion to the court. Thesuperior primary witness for the wasplaintiff
Mr. Fredette. He testified as to the processentire of thedesigning
subdivision, theobtaining required State and federal permits, and

members,with townworking Board officials and Mr. Carlson to-
wards what Mr. hopedFredette would be a successful end result. He
also testified that between the first and dayssecond of the hearing,

16, 1989, 28,held on January 1989,and March he learned that the
parcel being developedJollimore was in accordance with the 1968

plan. Evidence was introduced withshowing relativelythat a minor
adjustment Road,in the ofplacement Evergreen the plaintiff’s par-
cel could be connected to the neighboring development.

Fredette,In addition to Mr. Vanasse,another engineer, Robert D.
also testified for the Mr.plaintiff. opinedVanasse that there was no
need for a second access to the road because the adequacy of the
primary provideaccess was sufficient to safe ingress and egress to
and from the development. expertThis based opinionhis on the

roadway“more than adequate right width”,width of way[and] the
exeeedants,”lack of “subdivision control law and the plan’s geomet-

ric design.
2, 1989,On theMay superior court issued an order theaffirming

Board’s decision. The court found “that the decision Planningof the
legalBoard was and reasonable. The Board considered the plaintiff’s

proposal along with the concerns of several agenciesoutside regard-
ing health,a series of hazards to the public safety and welfare.”
Given these safety concerns and the plaintiff’s inability “to aprovide

throughconnector road the Jollimore property, and . . . refusal to
route,”an alternateaccept the court thatfound the Board’s decision
thedenying approval plaintiff’sof Inplan was reasonable. reaching

decision, the court disregardedits subsequentevidence of the devel-
of the Jollimoreopment property. The court deemed this evidence to

be irrelevant because the Board’s decision was to evaluated inbe
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Sep-in andAugustin existenceand circumstancesof the factsterms
1987, in the future.not sometimetember

in notcourt erredthe trialargues thattheappeal plaintiffOn
thatFirst, contendsplaintifftherelief, five issues.raisinggranting

forth thesetadequatelydid notof the Boarddecisionthe written
BoardtheSecond, thatarguesthe plaintifffor its denial.grounds

3,500-foot dead-endthat thegroundson theits denialcannot base
thegrade steep,was too becausethe 9%long,too or thatroad was

lengthroadwayonlimitationsimposedo notregulationssubdivision
Board’s denialthird is that theargumentplaintiff’sor Thegrade.

regulationsfollow its ownBoard failed tobecause theunlawfulwas
would re-changes itspecificinform the ofplaintiffit did notwhen

plaintifftheplan. argument,In its fourthon thequire preliminary
deny applica-to thefor the Boardthat it was unreasonablecontends

con-comments, tosince the Board failedMr.tion based on Carlson’s
plaintiffwhether theto determinehearinghim the finaltact before

ar-Finally, plaintiffin his thecomments letter.addressed thehad
andwas'arbitrary, capriciousBoardthe of thegues that decision

developmentclusterin of its of aapproval nearbylightunreasonable
aroadway steeper grade.a andlongerwith

must note the ap­issues wepresented,Before theresolving
the courtuphold“On we will trialappeal,of review.standardplicable

erro­legallyisby the evidence orsupportedits decision is notunless
335,Durham, 663, 666, 531Town 129 N.H. A.2dNadeau v.neous.” of

(1987). words, we look at whether the evidence beforeIn other337
v. Townreasonably supports its Durantfinding.courtthe trial of

(1981).352, 357, 140,Dunbarton, 430 A.2d 144121 N.H.
first issue of the Board’sadequacyconcerns theplaintiff’sThe

notThe contends that Board’s letter doesplaintiff thedenial letter.
ofa reviewAccording plaintiff,reasons for the denial. to theprovide

“pro-letterby reference into the Board’sincorporatedthe letters
whichplan,no to whether its showedapplicant guidancevides the as

isBrookside RoadEvergreena from Road toproposed connection
inaccess, accord-the Board or whether a whole newtoacceptable

is required.”Marchionda recommendationsDiprete,ance with the

be followed a town boardby planningThe toprocedures
in board’s subdivi­an are set forth theconsidering applicationwhen

subject of RSA 676:4. RSArequirementsto theregulations,sion
1989). if the decides676:4,1 This section dictates that board(Supp.

for shallground disapprovalan “the suchapprove application,not to
records of the board.” RSAplanningstated theadequately uponbe
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1(h).676:4, The ofpurpose requirementthis is to insure thethat
developer receives written reasons for the and that adisapproval,
record of the Board’s exists soreasoning that the decision bemay
reviewed appeal. Meredith, 616,on Patenaude v. Town 118 N.H.of
619-20, 582, (1978).392 A.2d 584 A fromletter the Board to ap-the
plicant, with minutestogether of board meetings, may thissatisfy

620,requirement. See id. at 392 A.2d at 584-85.

thereviewingAfter minutes of several Board andmeetings,
letter,the September 1987 denial we conclude that the be­evidence

fore the trial reasonablycourt supports a that the forfinding reasons
denial adequatelywere set forth. ofThe minutes the preliminary
hearing indicate that the plaintiff anywas told that theconcerns of
fire department longabout the road would to Inhave be corrected.
addition, plaintiffthe informedwas approximately daysten before
the final that Mr. Carlson washearing concerned about the road and

hethat offered a solution in his letter to the plaintiffBoard. The then
met with the Highway Safety Committee and received its members’

for thesupport Evergreen connection,Road-Brookside Road thebut
anyminutes are of explanationdevoid toas how connectionthis

would be made plaintiffonto land that the neither controlled nor
Finally,owned. in 9,as reflected the ofminutes the 1987September

ofmeeting, chairpersonthe the Board informed Mr. Fredette that
planthe was not approved major concern,because “the the oflength
road, road,the oflack[and] [a] connector not beenha[d] addressed.”

is fromIt evident this review of the record that the plaintiff was well
ofaware the road,Board’s concern about the long dead-end and that

the theprimary plaintiff’sreason plan was denied was plaintiff’sthe
failure, in the opinion,Board’s to the safetyaddress concerns raised
by Mr. Carlson and certain town officials.

The plaintiff next thatargues the Board’s was insuffi-reasoning
cient and unreasonable aas matter of law because the subdivision

doregulations not contain limits on length gradethe or dead-endof
in subdivisions,roads conventional and regulationsbecause the con-

template the use of adjoining property to provide access to a new
subdivision.

While it is true thethat areregulations silent as to the length
gradeand of dead-end inroads this type development,of it does not

follow thethat Board is powerless to thedeny plaintiff’s application
for pertainingreasons to the at Inroad issue here. addition to re­
viewing specificthe forrequirements development,a the Board must
“take into public health, safetyconsideration the and general welfare
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neigh-immediateresidents of thegeneralin and thethe public... of
subdivisionplanssite andreviewing...” whenin particularborhood

GoverningRegulations Land andofthe Subdivisionplans.
(amended (Plaistow1980)Plans, 1.3Sectionthe Review of Site

(subdivisionRegulations). 674:36, reg-II(j)RSASeeSubdivision
provisionsmayboardplanning “[i]ncludeaadopted byulations

health, con-safety,toconditions favorablewill tend to createwhich
142355, A.2d atDurant, 121 at 430N.H.venience, prosperity”);or

safetyand considerationsto healthregulations pertainingof(scope
broad”). po-Therefore, reflects thatsince the recordquite“may be

were consideredhealth, and welfaresafetypublichazards totential
injustifiedBoard, that the Board wascourt’s conclusiontheby the
doplansto subdivisionensure that all“responsibilityitsexercising

safety” proper.waspublicthreatennot

Jol­to theconnectionproposedthat thearguesThe plaintiff
concerns aboutthe Board’shave satisfiedlimore shouldsubdivision

contemplateregulationstheof the road sincegradeandlengththe
developments,to newto accessadjoining providepropertythe use of

4.4.2,Regulations, and sinceSectionSubdivisionsee Plaistow
“ wellcurrent asthat boards ‘must considerplanningit is recognized

realities,”’ Durant, 357, A.2d at121 N.H. at 430 143anticipatedas
585).621, ThePatenaude, plaintiff118 at 392N.H. A.2d at(quoting

Jollimoreshould have known that the 1968insists that the Board
valid, use andplan,that the owner wanted to the 1968was stillplan

in the or after thebegin following yearwould twothat construction
1987, makingsubdivision in thusAuguston thehearing plaintiff’s

neighborhoods superiorAt thepossible.connection of the twothe
withhearing, attempted positionthe to thisplaintiff supportcourt

indevelopment parcelof the Jollimoresubsequentevidence of the
agree1968 with the trial court that thisplan.accordance with the We

of “whether theevidence was irrelevant to the court’s determination
August Septemberor in andlegalBoard’s decision was reasonable

plaintiff1987. . . .” It is also irrelevant that the Board informed the
outdated, was, fact,in stillplanthat the 1968 was when theplan

isEvergreenof Road that criticalplacementIt is not the exactgood.
orhere, plaintiffnor knew whetherbut that neither the Board the

developof was to it. Theparcel goingwhen the owner the Jollimore
deny plaintiff’s plan Evergreenthe because Road wasBoard did not

there to tellwaybut rather because was noincorrectly,lined up
ever,when, if another for the south­Road would be outletEvergreen

Therefore, even sev-development. thoughof the plaintiff’seast side
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eral town officials recommended that Evergreen Road and Brook-
connected,side Road be the injustifiedBoard was therejecting plan

if asuch connection was not a viable option at the time the wasplan
submitted for approval.

by plaintiffThe third issue raised appealthe on theconcerns
failure to inform inplaintiffBoard’s the of itwriting specific changes

onrequire plan.would the preliminary The contends thatplaintiff
the Board could not deny planits based on a defect which was ofpart

preliminarythe plan. The Board’s failure to notify the inplaintiff
writing length gradethat the and of the road was a potential problem
was, according plaintiff,to the a ofwaiver the torightBoard’s deny
the onplan that issue. We disagree.

Section 3.2.2 of the Plaistow Subdivision Regulations provides that
“[t]he Board shall review the preliminary layout with the potential
applicant mayand hear and confer with other parties whose interest
may be affected theby discussion,preliminary layout. After such the

inBoard shall writingcommunicate to the applicant specificthe
if itchanges, any, which will from therequire preliminary if alayout

plansite or subdivision toplat were be submitted . . .”.

It is clear from the minutes of the preliminary hearing that
the oflength the dead-end road was discussed and that it awas con­
cern the fire policeof and departments and the Highway Safety

however,Committee. appear,It does not that the Board decided at
“specific changes”that time that planto the would required.be See

Regulations,Plaistow Furthermore,Subdivision Section 3.2.2.
the notBoard did submit the toplan Diprete, Marchionda until after
the preliminary hearing, and thus did not have Mr. Carlson’s com­

Therefore,ments before it. the Board was not foreclosed from de­
accepttoclining planthe based on new information or additional

input generatedwhich or emphasized legitimate safety concerns.

The plaintiff’s final two issues easilyare resolved because the
evidence topresented superiorto the court failed thesupport plain­

arguments,tiff’s and the hasplaintiff therefore failed to show that
the Board’s was unlawful ordecision unreasonable. 677:15,See RSA
I; Barrington East Owners’ Assoc. v. Town Barrington, 121cf. of

(burden627, 1266, (1981)630,N.H. 433 A.2d 1268 of is onproof ap­
to that ofpealing party show decision board is orunlawful unreason­

able). plaintiff’s allegationThe that the Board did not contact Mr.
finalbefore the tohearingCarlson determine whether the plaintiff

had his concernsaddressed is innot established the record. The
of the Board shechairperson testified that could not remember
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Augustwith Mr. Carlson betweencommunicatedthe Boardwhether
1987,26, of theletter, the dateAugusthis and4, 1987, ofthe date
testimony from Mr.elicitthe did notplaintiffSincehearing.final

this al-himself, able to establishanyfrom other witnessorCarlson
thisburden of onproofto meet itsfact, failedleged plaintiffthe

issue.

ofdenial itsshow that the Board’salso failed toThe plaintiff
in of the ap­lightand unreasonablecapriciousarbitrary,wasplan

similar, if longernotwith adevelopmentclusternearbyof aproval
misconduct oralludes to someroadway. plaintiffThesteeper,and

thatcompanywas the engineeringMarchiondaDiprete,bias because
develop­for the clusternearbyapprovaland obtainedsubmitted

consultant,then, concernment, expressedas the Board’sactingand
in devel­plaintiff’s proposedof the road thegradefor the andlength

argu­with thepositionrefuted the plaintiff’sThe Boardopment.
thecomparedshould not be becausedevelopmentsment that the two

forand conventional subdivi­developmentsfor clusterregulations
by arguing thatAlthough plaintiff respondedare thesions different.

differing thedespite regulations,issues are the same thesafetythe
byunfair elicitingto its of treatmentprove allegationfailedplaintiff

wastestimony why plan ap­as to one was denied and the other
Therefore, of proofits burden onplaintiffthe failed to meetproved.

issue as well.this
brief,in that the recent caseits the contendsFinally, reply plaintiff

a., 431,N.H. 566Conwayof East v. The Town & 132Corp.Condos of
(1989) result. We dis-A.2d 1136 is and mandates a similaranalogous

distinguishedthe be on manyand find that Condos case canagree
instance, in the devel-proposedfacts. For Condos a second access to

different, andlayoutnot viable the road was allopment option,was a
Board, thethe one hired the thatby agreedexperts, includingthe
433,safety at A.2d 1137-38.not a risk. Id. 566subject road was

theTherefore, persuaded by the assertion thatplaintiff’swe are not
inalike, Board theand we decline to hold that thetwo cases are

in Condos case.as did the board theunreasonably,case actedpresent

Affirmed.

All concurred.


