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did, intestimony fact,to either that heexpert provesent suffer from
thatinjuries, or the defendants’ actions proximatelythese caused his

Accordingly,emotional distress. we reverse the Board’s order
$4,000 forthe emotionalawarding plaintiff distress.

Reversed.

Souter, sit;j., not thedid others concurred.
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(John Davis,S. attor-assistantArnold, generalattorneyP.John
orally), for the State.brief andon theney general,

defender, Concord,Jr., byofAbbott, appellateassistantKirkW.
theorally, for defendant.andbrief

juryafter a trial inwas convictedThe defendantPER curiam.
J.) sex-aggravatedof feloniouson one count(Gray,CourtSuperior

sexualof assault andassault, attempted aggravatedone countual
632-A:2,in RSAviolation of RSAassaultdegreesecondcount ofone

631:2, for which he received three con-respectively,RSAand629:1
Prison, years,two IVzto 15in State for andthesentencessecutive

alleges thatthe defendant the trialappeal,7 Onyears.for 3% toone
motion to the victim’s in-courtsuppressin hisdenyingerredcourt

comments madepre-trial byof him on the basis of twoidentification
victim ap-to about the defendant’sassistant thea victim-witness

affirm.Wepearance.
1,1986,morning August victim,that the of theundisputedIt is on

workingwho was at a construction site innineteen-year-old womana
insexually assaulted the ofDeerfield, was and basementphysically

She outpassed duringthat was under construction. thethe house
consciousness,assault, fled to aupon regaining neighboringand

house, in transported hospitaldaze until to awhere she remained a
police chief.and the Deerfieldby neighborthe

1,onhospital Augustfrom the the victimbeingAfter released
she gave tape-recordedstation where apolicewent to the Candía

morning. She then metabout the attack that with Ser-statement
station,policeat the Deerfield where she cre-geant helpedHureau

her She hera sketch of assailant. described attackercompositeate
hair,..skin . .man .. dark brown thickpaleas a “white and[with]

wide,, arms,. . shouldersfeathered, very longunshaved . and very
be into headHis to sunken his ....”eyes appeared.... Atslender

trial, the victim’s descrip-Hureau testified that he believedSergeant
“verywas similar” to theof her assailant defendant’stion

appearance.
attack,the the policeIn the months following investigation yielded

1986,In Chief theof Harbison of policelittle. December Deerfield
Massachusetts,Haverhill, pick upwent down to to the defend-force

onHampshire chargeshim Newbringand back to unrelatedant to



308

in this case. thethe assault on the victim When defendant found out
Deerfield,from ifHarbison was hethat Chief asked the Chief “was

him back to Deerfield for the rape.” 16,there to take On December
1986, Hureau interviewed the inSergeant defendant New Hamp-

duringshire. The defendant admitted this interview that he had been
1,1986,jobon in on Augusta site Deerfield but he denied committing

the assault.
18, 1986, SergeantOn Hureau arrangedDecember for the victim
line-up that contained thephototo view a defendant’s Thepicture.

(frontalof two of each ofline-up photographs eightconsisted men
in all. Hureauprofile), photosand sixteen testified that the victim

aboutappeared apprehensivenervous and theviewing line-up. After
the victimlooking photographs,at the told Hureau she could not

anyone. She later told him that manidentify the who had assaulted
her was in the but thatline-up, she had been too upset on December
18 and say”“couldn’t herself to who thebring assailant was.

23,1987, a inOn March after manseeing February who reminded
her,her of the man who had attacked the victim called Sergeant

lookHureau and asked to at the photo line-up again. She viewed the
array 30, 1987,for a time on Marchphoto second at which time the

line-up consisted of the same sixteen photographs from the first line-
up, together photos eightwith two each of additional men. Hureau
testified that the victim examined the forline-up four or five minutes

photos said,before she identified the of the defendant and “It’s him.”
When she was asked whether the suspect looked different when the

he incrime occurred than did the photographs, the victim answered
atthat the time of the assault he did not have a moustache and had

of a beard or facial andgrowth,”“more that hairhis “looked more
ingreased back” the She also saidphoto. that she remembered his

June, 1987,InAdam’s the defendantapple. was charged with com-
assault,crimes ofmitting aggravatedthe felonious sexual attempted

aggravated felonious sexual assault and second degree assault.
19, 1987,On October the victim went to the Rockingham County

advocate,meetcourthouse to with her victim-witness Kathy Berry.
The inhappeneddefendant to be the same courthouse on daythat for
a bail The victim thathearing. testified she did not see the defendant

fact,on InOctober 19. she testified that she had not seen the defend-
ant ineither in or aperson photograph since viewing the second line-

30,1987. however,up on March Ms. Berry, attended the defendant’s
victim,and,bail hearing according to the told her later that “[h]e was

and that fitsleazy looking” description“he the [thethat victim] had
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victim was aboutquestionedWhen theperpetrator.of thegiven”
responded,sheBerry any specific questions,Ms.askedwhether she

Ilike to itlooks and don’t need hearI what he“No, knowbecause
else.”someonefrom

to exclude all23, 1987, defendant moved testi-theNovemberOn
in-court and out-of-court identi-anyregardingby the victimmony

for motion was that Ms.sole basis thisThethe defendant.fications of
in to the victim that thecommentingimproperlyhad actedBerry

description”“fit the of the as-“sleazy looking” andwasdefendant
police.to the The defendant statedgivenhadthat the victimsailant

“fundamentally andBerry’s irrepara-Ms. conductin thathis motion
Mr.victim’s]of identification ofreliability [thethecompromisesbly

fairrightthe defendant’s to trial and due]as violate[... [so to]Allen
I, New Hampshirearticle 15 of the Consti-partof underlawprocess

ofAmendment the United States Consti-tution; and the Fourteenth
onheard the defendant’s motion NovemberThe trial courttution.”

24, 1987, day. Bymotion that same order dated No-theand denied
that while Ms.30,1987, Berry’strial court ruled conductthevember

past oranydid not taint futureinappropriate, [it]“somewhatwas
not made while thethe statement was defendantsinceidentification
testimonyand the was that the victimof the victimsightwas within

1987,19, the at Duringsaw defendant all.”at time on Octoberno
2, 1987, the victim identified the defendant as theDecembertrial on

1,her 1986.Augustonman who attacked
in motion that testimonyhis concern-arguedWhile the defendant

should beand out-of-court identifications excludedboth in-courting
trial, argumentto the that the trial court erredappeallimits hisat he

of him.victim to make an in-court identificationin thepermitting
that comments made the victimallegesthe toSpecifically, defendant

so as rise tounnecessarily suggestive give“so ‘toby BerryMs. were
”likelihood of misidentification.’irreparablea substantialvery

in allowinghis motion that toallegedThe defendant the victim
himof would violate his underrightsan in-court identificationmake

In denyingFederal Constitutions. the defendant’sboth the State and
motion, did not indicate whether its wasthe trial court decision

Constitution,or or on ap-on the State the Federal both. Onbased
cites both State andagainthe the Federal Constitu-peal, defendant

onin his claim. He relies State and federal thatsupporttions of cases
Constitution, however, in arguing that theonly the Federalinterpret

permitted;should not have been and he doesin-court identification
analysis concerningor how the Stateany argumentnot Con-present
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himinterpretedbe to with relief.providestitution should Nonethe-
less, not of State to apolicy requireit is the this defendant to develop

in toanalysis preservea order his Statesuch State constitutional
68, 71-72,Bradberry,v. 129 N.H. 1380,claim. See State 522 A.2d

(1986). 81-83,id. 522 A.2d (Souter, J.,1381-82 But see at at 1387-89
Thus, theconcurring defendant hasspecially). properly preserved

a process violation,his State and federal claims of dueboth and we
argumentState first. Fowler,will address his constitutional v.State

545, 557, (1989).540,132 N.H. 567 A.2d 559-60

positionThe defendant takes the that in challenging an iden­
I,procedure under article 15 ofparttification the New Hampshire

Constitution, he ofhas the initial burden establishing that the out-of-­
complainsconduct which hecourt of was unnecessarily suggestive.

654,v. Humphrey, 656,State 129 N.H. 531 329,See A.2d 331 (1987);
123, (defendantHowe, 120, 94, (1987)129State v. N.H. 523 A.2d 96

of proving procedurecarries burden out-of-court was unnecessarily
issue).insuggestive cases where Federal Constitution at Although

have not previouslywe determined what the State Constitution re­
I, 15,after considering part article thequires, parties’ briefs and the

area,incases this we now holdfederal that the defendant has the
proofburden of as described herein under the State Constitution.

In anmost cases where in-court identification is challenged, the
orpolice somethinghave said done before or contemporaneously

positivewith the victim’s identification to toindicate the victim that a
was theparticular suspect perpetrator. See State v. LeClair, 118

214, 216-17, 831, (1978);N.H. A.2d 832 Butler,385 State v. 117 N.H.
(1977).888, 890, 827,379 A.2d 829 theAlthough defendant does not

challenge station,the identification made at the police he challenges
abyout-of-court conduct State employee that he alleges was unnec­

essarily suggestive and thus therenders subsequent in-court identi­
case, however,fication unreliable. In this Ms. Berry did nothing to

mark the the actualdefendant as assailant. Ms. Berry’s comments
were made six-and-a-half months after the victim identified the de­

station,atphoto policefendant’s the and did not tell the victim any­
thing that she alreadydid not know: that the man picturewhose the
victim fitpicked description givenout the she had police.the The

19,1987.victim did not see the defendant on October Thus, when Ms.
Berry told the victim that the defendant “was sleazy” and “fit the

thedescription,” victim could not have known who Ms. Berry was
describing unless alreadyshe knew what her assailant looked like.
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bymade Ms.the statementsasserts thatThe defendant
Howe,in inmadethan the statementsprejudicialmoreBerry were

victim, the im­guy,”“we think that’sofficer told thepolicewhich a
herdefendant as attacker.identified theshe hadaftermediately

of officers’122, danger police96. The523 A.2d atHowe, at129 N.H.
convey thethey opinionis the ofthatcommentssuggestivemaking

the andby perpetrator,the victim isidentifiedpersonthethatpolice
123,victim. Id. atbymade thefuture identificationsinfluencingrisk

312,Manna, 306, A.2d130 N.H. 53996-97; v.see Stateat523 A.2d
notpolice permit­must be(1988) Howe is that(teaching of284, 287

is a keyis when identificationperpetratorwhounduly suggesttoted
Howe, ifcase). in even theHowever, the situationunliketo State’s
the comments byunnecessarily suggestive,weretherestatements

in factthe victim that the defendantindicate todid notBerryMs.
Moreover, nothingMs. said and did toBerrythe perpetrator.was

in future identifica­anythe defendantidentifytoinfluence the victim
Thus, has failed to estab­we hold that the defendantprocedure.tion

underunnecessarily suggestiveconduct wasBerry’slish that Ms.
Constitution.the State

does not afford thethe State ConstitutionthatdeterminedHaving
seeks, turn to the Federalwe now Constitu-the relief hedefendant

anydefendant furtherit the.provideswhetherto decidetion
protection.

has determined thatof the United StatesThe Supreme Court
on a identification under condi­pre-trialis baseda convictionwhen

and conducive tounnecessarily suggestive irrepa­are “sotions that
that defendant denied due[the is]mistaken identificationrable

law,” is not admissible at trial. v.identification Stovalltheprocess of
(1967).293, thisSimilarly, court has statedDenno, 301-02388 U.S.

an in-court identi­the Federal Constitution thatinterpretingwhen
thatpolice procedureout-of-court identificationanfollowingfication

is not admissible. State v. Al­properly“unnecessarily suggestive”is
262,259, denied,213, cert. 464 U.S. 933lard, 209, 459 A.2d123 N.H.

Ober, 381, 383, 624,(1983) 359v. 116 N.H. A.2d 626(citing State
States,(itself 377,(1976) 390Simmons v. United U.S. 384citing

(1968))).

the Federalis well that under Constitution theIt established
of thatprovinginitial burden the out-of-courtcarries thedefendant

State v.unnecessarily suggestive. Humphrey, 129 N.H.wasconduct
to656, 531 Only putativeat after the conduct is shown beA.2d 331.at

does the shift to the State to proveburdenunnecessarily suggestive
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by convincingclear and evidence that the subsequent identification
Allard, 213,v. N.H.was reliable. State 123 at 262;459 A.2d at see

(1stPerrin, 669, 1984) (ifv.Perron 742 F.2d 675 Cir. out-of-court
found to be impermissibly suggestive,conduct next inquiry is

exists).irreparablewhether likelihood of misidentification As we
Allard,in is noplainmade need to“[t]here consider the reliability

issue procedures[out-of-court]unless the have been shown un-to be
213,123necessarily suggestive.” N.H. at 459 A.2d at 262.

bytheAlthough cases cited the defendant involved unduly
suggestive out-of-court procedures, see State v. Howe,identification

123-24, 96; LeClair,129 N.H. at 523 A.2d at State v. 118 N.H. at 216-­
17, 832,385 A.2d at the burden will shift to the proveState to that
the ifin-court identification was reliable the defendant establishes

conduct,that any out-of-court including identification procedures,
was unnecessarily suggestive, see State v. 112Carmody, 179,N.H.

(1972).181, 291 610, 610-11A.2d above,As we concluded Ms. Berry’s
unnecessarily suggestiveconduct was not under the State Constitu­

that, likewise,tion. We now hold her out-of-court statements were
unnecessarilynot suggestive under the Federal Constitution. Ac­

the trial court did incordingly, not err denying the defendant’s mo­
tion to the in-courtsuppress identification.

Affirmed.
Horton, J., did not sit.

ManagementSolid Waste Council
No. 88-452

Appeal WorkingreIn of on Waste

(New Hampshire Council)Solid ManagementWaste

July 9, 1990


