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by clear and convincing evidence that the subsequent identification
was reliable. State v. Allard, 123 N.H. at 213, 459 A.2d at 262; see
Perron v. Perrin, 742 F.2d 669, 675 (1st Cir. 1984) (if out-of-court
conduct found to be impermissibly suggestive, next inquiry is
whether likelihood of irreparable misidentification exists). As we
made plain in Allard, “[t]here is no need to consider the reliability
issue unless the [out-of-court] procedures have been shown to be un-
necessarily suggestive.” 123 N.H. at 213, 459 A.2d at 262.

Il Although the cases cited by the defendant involved unduly
suggestive out-of-court identification procedures, see State v. Howe,
129 N.H. at 123-24, 523 A.2d at 96; State v. LeClair, 118 N.H. at 216—
17, 385 A.2d at 832, the burden will shift to the State to prove that
the in-court identification was reliable if the defendant establishes
that any out-of-court conduct, including identification procedures,
was unnecessarily suggestive, see State v. Carmody, 112 N.H. 179,
181,291 A.2d 610, 610-11 (1972). As we concluded above, Ms. Berry’s
conduct was not unnecessarily suggestive under the State Constitu-
tion. We now hold that, likewise, her out-of-court statements were
not unnecessarily suggestive under the Federal Constitution. Ac-
cordingly, the trial court did not err in denying the defendant’s mo-
tion to suppress the in-court identification.

Affirmed.
HORTON, J., did not sit.
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THAYER, J. In this appeal from an administrative ruling, the ap-
pellant, Working On Waste (WOW) (a New Hampshire citizen’s
organization), claims (1) that the New Hampshire Solid Waste Man-
agement Council (Council) abused its discretion in upholding a deci-
sion of the New Hampshire Department of Environmental Services
Waste Management Division (Division) that authorized modification
of a solid waste facility permit without a public comment period or
public hearing, and (2) that the Council erred as a matter of law in
refusing to grant a rehearing on this issue. We affirm.

The record indicates that in March of 1987, the Division issued a
permit to appellee NH/VT Solid Waste Project (Project), RSA 149-
M:10; N.H. ApMIN., RULES, He-P 1901.04(g)(4), to “construct and
operate” a facility in Newport for the disposal of ash residue pro-
duced by a refuse-to-energy plant operated by the Project. The per-
mit authorized the construction of at least one disposal area, divided
into four quadrants or “stages” to be built singly, but in no particular
sequence. The Project’s permit application, however, proposed, and
it was apparently understood by the parties, that construction would
commence in the southwest stage or “Stage 1.”

The permit also listed construction and operation specifications
designed to protect the local environment. It required, inter alia,
that the Project submit certain construction and operation plans, as
well as groundwater “sampling and analytical criteria”, thirty days
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prior to commencing construction, and that there exist at least a six-
foot separation between the seasonal high groundwater table and the
bottom protective lining of each stage. At least with respect to the
northwest stage (“Stage I1”), the Project apparently had intended to
introduce land fill to comply with this separation requirement, al-
though the permit itself did not explicitly call for the use of fill.

In April 1987, WOW and the Project appealed the permit to the
Council, which upheld it subject to certain conditions, The record,
however, does not indicate whether or not any further appeal was
taken from this ruling.

Preparatory construction on Stage I began the following summer,
but was ordered halted by the New Hampshire Water Supply and
Pollution Control Division in October due to what that division char-
acterized as “erosion control” problems. During the winter of
1987-88, with construction still halted, the Project became aware
that the groundwater level in Stage I was higher than had originally
been anticipated, and, consequently, asked the Division’s permission
to alter the original plan by beginning construction in Stage II in-
stead. In addition, the Project requested that the Division elarify the
permit schedule requirements for submission of its plans and
groundwater criteria.

In a letter dated May 12, 1988, the Division authorized the Project
to begin construction in Stage II, and to defer its submissions until
appropriate points during the course of construction. The Division
concluded that

“[blecause these permit modifications (1) do not alter the
facility design criteria, (2) do not alter the required facility
performance standards, (3) do not alter the required con-
tent, detail or quality of permit compliance submittals, (4)
incorporate and appropriately consider all updated informa-
tion furnished by the permittee . .. and (5) provide the [Divi-
sion] with appropriate project time management controls,
as needed to adequately review and respond to submittals, it
is the [Division’s] determination that these modifications do
not constitute changes which shall result in a significant en-
vironmental effect. Therefore, in accordance with New
Hampshire Solid Waste Rule He-P 1901.04(h), such mod-
ifications do not require a public comment period or hearing.
Accordingly, the below listed permit modifications shall be
effective immediately.”

(Emphasis in original.)
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The appellant appealed these modifications to the Council, alleg-
ing, inter alia, that they “substantially weakened the permit, threat-
ened the availability of regulatory control should problems arise in
the future and precluded consideration of alternatives to the ashfill
site,” and thus, having been issued without a public comment period
or public hearing, were “in violation of law,” N.H. ADMIN. RULES,
He-P 1901.04.

The Counecil held a hearing on June 16, 1988, to consider the appel-
lant’s claims, and on July 14 upheld the Division’s decision. Appar-
ently relying on the June 16 hearing testimony of Division officials,
the Council found in its July 14 ruling that the new submissions
schedule would “permit the Division to conduct a more thorough re-
view of submittals based on the most current information regarding
site conditions,” and that the change in the order of stage construc-
tion had “no environmental impaect.” The Council noted that the six-
foot separation requirement would survive the modifications intact,
“using substantially the same construction design [for Stage II] as
was originally permitted.” Thus, the Council ruled that since the
modifications would cause no “significant environmental impact,” the
Division was not required to provide a public comment period or
public hearings prior to approving them, He-P 1901.04(h).

WOW moved for a rehearing on August 2, reiterating its previous
claims, and adding the claim that the fill materials the Project had
proposed to use might contain toxic substances, which would create a
“significant environmental impaet” given the modified permit, thus
requiring the Council to vacate the modifications. (In a separate pro-
ceeding, the Division subsequently denied WOW’s request for a
hearing on the land fill issue, the appeal of which apparently was
pending at the time of this appeal.)

On October 27, 1988, the Council ruled that, as the fill issue was
“not germane to the Council’s July 14 decision, and [was] outside the
scope of this appeal process,” and as WOW had “not raised addi-
tional information related to the issues it originally raised,” there
was “no good cause for a rehearing under [RSA] 541:3.”

On appeal to this court from the Council’s July 14 and October 27
decisions, WOW claims that evidence of potentially toxic fill material
constituted “new information” requiring a rehearing as a matter of
law, RSA 541:3, and that the Council abused its discretion in failing
to find that the permit modifications constituted a “significant envi-
ronmental impact”, He-P 1901.04(h). As we find, however, that the
record adequately supports the Council’s July 14 findings and that
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the Council correctly ruled that WOW improperly raised the issue of
potentially toxic land fill in its motion for rehearing, we affirm the
Council’s denial of that motion, as well as its decision affirming the
Division’s permit modifications.

Il As we have made plain in the past, RSA 541:18 requires that

“lan administrative agency’s] findings of fact must be
treated as prima facie reasonable. RSA 541:13. The admin-
istrative action must be affirmed unless it rests upon an er-
ror of law or unless the plaintiff carries [its] burden to
demonstrate ‘by a clear preponderance’ that the Board’s
resolution of an essential issue of fact was unreasonable.”

Appeal of Cheney, 130 N.H. 589, 592, 551 A.2d 164, 166 (1988) (quot-
ing RSA 541:13), The Council’s finding that the permit modifications
did not constitute a significant environmental impact was fully sup-
ported by the testimony of, among others, the then-acting director of
the Division, and WOW failed to supply any evidence from the rec-
ord, much less a preponderance, to the contrary. WOW’s ecentral con-
tention with respect to this issue appears to be that the permit
modifications changing the submittal schedule for groundwater mon-
itoring eriteria will adversely affect the Project’s ability to accu-
rately monitor potential groundwater contamination, but it points to
nothing in the record to support this eontention.

Il WOW has also failed to adequately explain how the decision
to begin construction in Stage II significantly affected the environ-
ment. According to the record, the only effect this modification had
was to create the need for additional land fill in Stage II, where the
Project had always intended to introduce land fill, and, therefore, the
Council’s conclusion that the modified permit utilized “substantially
the same construction design as originally permitted” and created
no new environmental impact did not constitute an abuse of
discretion. :

WOW claims, however, that a letter (introduced at the June 16
Council hearing) sent by the New Hampshire Department of Envi-
ronmental Services to one of WOW’s members promising that “[alt a
minimum, a public comment period will be provided for publie review
of these items” evidenced the existence of a significant environmen-
tal impact caused by the permit modifications. This claim, however,
is without merit since the Council found that it was “not relevant to
this appeal” (presumably because the letter’s promise did not refer
to the modifications at issue in this case), and WOW has failed to
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show that this finding was unreasonable. In any case, this evidence,
even if relevant to the modifications at issue, was of a limited and
purely conclusory nature and thus would not be sufficient to per-
suade us that the Couneil’s ultimate rulings were unreasonable. See
Appeal of Cheney, 130 N.H. at 592, 551 A.2d at 166.

WOW also appears to take issue with the standard of review ap-
plied by the Council in determining whether or not it should have
ordered a public hearing, claiming that the Council should have or-
dered one unless it found that the modifications caused an insignifi-
cant environmental impact. Assuming, arguendo, that WOW has
stated the proper standard, we fail to see how it affords it any relief
since it has been unable to show that the modifications at issue
caused anything but an insignificant environmental impaet.

Il The second issue raised by WOW, that the rehearing should
have been granted because of new evidence proffered as to the po-
tentially toxic nature of the land fill to be used by the Project, is also
without merit. RSA 541:3 permits a rehearing in administrative pro-
ceedings for “good reason,” but only as to matters “determined in
the . .. proceeding, or covered or included in the [Council’s] order.”
RSA 541:8. Prior to its motion for rehearing, WOW did not raise any
claim in this case concerning or related to the nature of the fill mate-
rial itself, and no such claim had been addressed by the Council.
Thus, WOW did not effectively preserve this issue for rehearing, see
id.; ¢f Appeal of Bosselait, 130 N.H. 604, 607, 547 A.2d 682, 686
(1988) (issnes must be raised at earliest possible time to allow trial
forums full opportunity to come to sound conclusions and to correct
claimed errors in first instance). The appellant’s appeal from the Di-
vision’s May 12 decision dealt exclusively with the permit modifica-
tions, none of which concerned the nature of the land fill to be used at
the facility. Any concerns over the use of toxie land fill could have
been raised by WOW (but apparently were not) during its appeal
from the Division’s decision to authorize the original permit. Fur-
thermore, WOW apparently did raise this issue in a separate pro-
ceeding, which was pending at the time of this appeal, and has failed
to persuade us that the Council should have addressed it pre-
maturely in this proceeding.

Affirmed.
HORTON, J., did not sit; the others concurred.




