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by convincingclear and evidence that the subsequent identification
Allard, 213,v. N.H.was reliable. State 123 at 262;459 A.2d at see

(1stPerrin, 669, 1984) (ifv.Perron 742 F.2d 675 Cir. out-of-court
found to be impermissibly suggestive,conduct next inquiry is

exists).irreparablewhether likelihood of misidentification As we
Allard,in is noplainmade need to“[t]here consider the reliability

issue procedures[out-of-court]unless the have been shown un-to be
213,123necessarily suggestive.” N.H. at 459 A.2d at 262.

bytheAlthough cases cited the defendant involved unduly
suggestive out-of-court procedures, see State v. Howe,identification

123-24, 96; LeClair,129 N.H. at 523 A.2d at State v. 118 N.H. at 216-­
17, 832,385 A.2d at the burden will shift to the proveState to that
the ifin-court identification was reliable the defendant establishes

conduct,that any out-of-court including identification procedures,
was unnecessarily suggestive, see State v. 112Carmody, 179,N.H.

(1972).181, 291 610, 610-11A.2d above,As we concluded Ms. Berry’s
unnecessarily suggestiveconduct was not under the State Constitu­

that, likewise,tion. We now hold her out-of-court statements were
unnecessarilynot suggestive under the Federal Constitution. Ac­

the trial court did incordingly, not err denying the defendant’s mo­
tion to the in-courtsuppress identification.

Affirmed.
Horton, J., did not sit.
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(RobertSolomon, A. onBackus, of Manchester Backus&Meyer
onWorking Waste.orally), forandthe brief

(.Robert A. onBrown, Wilson, Olson the briefof ConcordOlson &
Project.Wasteorally), for Solidand NH/VT
(Anne Renner,E.Arnold, assistant at-attorney generalP.John

theorally), Manage-and for Solid Wasteon the brieftorney general,
ment Council.

fromTHAYER, ruling, ap-In this an administrative theappealJ.
(a(WOW) New citizen’sHampshireOn WasteWorkingpellant,

(1) Hampshirethe Solid Man-that New Wasteclaimsorganization),
(Council) in upholdingabused its discretion a deci-Councilagement

Department of Environmental ServicesHampshirethe Newsion of
(Division) that authorized modificationDivisionManagementWaste

publicwithout a comment orfacility periodpermitof a solid waste
(2) the Council erred as a matter law inand that ofpublic hearing,

on issue. Wegrant rehearingto a this affirm.refusing
1987,in March of the Division issued arecord indicates thatThe

Project (Project),WasteSolid RSA 149-permit appelleeto NH/VT
Rules, 1901.04(g)(4),He-P toM:10; N.H. Admin. “construct and

disposalin for ashNewport pro-a the of residuefacilityoperate”
by Project.refuse-to-energy plant operated per-a the Thebyduced

area,of at least one disposalthe construction dividedauthorizedmit
to in noor be built but“stages” singly, particularinto four quadrants

however,application, andProject’s permit proposed,Thesequence.
the thatby parties,it understood construction wouldapparentlywas

or I.”stage “Stagein the southwestcommence
operation specificationsconstruction andalso listedpermitThe

alia,Itto the environment. interrequired,localdesigned protect
Project construction and asoperation plans,the submit certainthat

criteria”,analyticaland“sampling thirty daysgroundwaterwell as
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construction, and thatcommencingto there exist at least aprior six-
high groundwaterbetween the seasonalseparationfoot table and the

each At withprotective lining stage.bottom of least respect to the
II”), Projectthe(“Stage apparentlynorthwest hadstage intended to

fill with this separationintroduce land to comply requirement, al-
not call forthough permit explicitlythe itself did the ofuse fill.

1987, theApril Project appealedIn WOW and the permit to the
Council, subjectupheldwhich it to certain record,conditions. The
however, not indicate whether or not anydoes further appeal was

ruling.taken from this
on I beganconstruction thePreparatory Stage summer,following

halted theby Hampshirebut was ordered New Water Supply and
inPollution Control Division October due to what that division char-

“erosion problems.acterized as control” During the winter of
1987-88, halted, Projectwith still theconstruction became aware

inthe I wasgroundwater Stagethat level thanhigher had originally
and, consequently,been askedanticipated, the Division’s permission

byplan beginningto alter the construction inoriginal II in-Stage
addition,In Project requestedstead. the that the Division clarify the

permit requirementsschedule for submission of its plans and
criteria.groundwater

12,1988,In a Mayletter dated the Division Projectauthorized the
II,in tobegin Stageto construction and defer its submissions until

the ofappropriate points courseduring construction. The Division
concluded that

(1)these modificationspermit“[b]ecause notdo alter the
(2)criteria, alterfacility design do not requiredthe facility

(3)standards, do not alterperformance the required con-
tent, (4)or permit compliance submittals,detail ofquality

and consider allincorporate appropriately updated informa-
(5)andbytion furnished the ...permittee provide the [Divi-

projectwith timeappropriate controls,sion] management
submittals,as review toadequately respondneeded to and it

is the determination that these[Division’s] domodifications
not constitute which inchanges shall result a significant en-

Therefore,effect. invironmental accordance with New
Hampshire 1901.04(h),Solid Rule He-PWaste such mod-

arequire publicifications do not periodcomment or hearing.
permitthe below listedAccordingly, modifications shall be

immediately.”effective

in original.)(Emphasis
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Council, alleg-thetothese modificationsappealedappellantThe
the threat-alia, “substantially permit,weakenedtheythatintering,

inproblemsshould ariseregulatory controlavailability oftheened
toof alternatives the ashfillconsiderationprecludedandthe future

thus, public periodwithout a commentissuedsite,” having beenand
law,” RULES,of N.H. ADMIN.“in violationwerehearing,or public

He-P 1901.04.
16,1988,June to consider thehearing appel-onheld aThe Council

Division’sclaims, Appar-14 the decision.upheldand on Julylant’s
officials,Divisionhearing testimony16 ofon the Juneently relying

14 that the newrulingin its submissionsJulyfoundthe Council
to a more re-thoroughDivision conduct“permitwould theschedule

the most current information regardingbased onof submittalsview
conditions,” in of stagethe the order construc-changeand thatsite

The Council noted that the six-impact.”“no environmentaltion had
intact,thewould survive modificationsrequirementseparationfoot

substantially design Stage[forthe same construction asII]“using
Thus, ruledthe Council that since theoriginally permitted.”was
“significant impact,”no environmental thewould causemodifications

a comment orprovide public periodtorequiredDivision was not
them, 1901.04(h).to He-Phearings prior approvingpublic

2,Augustonrehearing reiterating previousfor a itsWOW moved
fillclaims, Projectthat the materials theaddingand the claim had

substances,might contain toxic which wouldproposed to use create a
theimpact” given permit,environmental modified“significant thus

(Inthe to vacate the modifications. arequiring separate pro-Council
denied WOW’s forsubsequently requestthe Division aceeding,

issue,fillon the of whichappeal apparentlythe land washearing
appeal.)the of thispending at time

that,27, 1988, fillthe Council ruled as the issueOn October was
decision,14Julyto the and outsidegermane [was]“not Council’s the

asthis and WOW had “notprocess,”of raised addi-scope appeal
raised,”to it originallyrelated the issuestional information there

good rehearing“no for a under 541:3.”[RSA]was cause
from 14Julyto this court the Council’s andappealOn October 27

decisions, of potentiallyclaims that evidence toxic fill materialWOW
arequiring“new information” as arehearingconstituted matter of

541:3, its inlaw, and that the Council abused discretion failingRSA
a “significantthat the modifications constituted envi-permitto find

1901.04(h). find, however,AsHe-P weimpact”,ronmental that the
July 14adequately supports findingsthe Council’s and thatrecord
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ruled that WOWcorrectly improperlythe Council raised the issue of
inland fill motion for rehearing,toxic its we affirmpotentially the

motion,denial of that as well as its decision affirmingCouncil’s the
permitDivision’s modifications.

As in theplain past,we have made RSA requires541:13 that
agency’s] findingsadministrative of fact must“[an be

RSAprimatreated as reasonable. 541:13. The admin-facie
be affirmedistrative action must unless it rests anupon er-

ror law the plaintiffof or unless carries burden[its] to
clear‘bydemonstrate a thatpreponderance’ the Board’s

an of factresolution of essential issue was unreasonable.”
592, (1988)589, 164,Appeal 130 N.H. 551 A.2dCheney, (quot-166of

541:13).ing permitRSA The that thefindingCouncil’s modifications
not constitute a environmentalsignificant impactdid was fully sup-

others,of,testimony amongthe theported by then-acting director of
Division, failed to supply anythe and WOW evidence from the rec-

ord, much less a to thepreponderance, contrary. WOW’s central con-
with to thisrespect appearstention issue to be that the permit

modifications the submittal schedule forchanging groundwater mon-
adversely Project’scriteria will affect theitoring ability to accu-

groundwater contamination,rately potentialmonitor it pointsbut to
in supportthe record to this contention.nothing

also adequatelyWOW has failed to explain how the decision
in IIbegin Stageto construction significantly affected the environ­

record,ment. to theAccording onlythe effect this modification had
fill II,was to create need for additional land in Stagethe where the

fill,Project and,had intended to introduce landalways therefore, the
theCouncil’s conclusion that modified permit utilized “substantially

the design originallysame construction as permitted” and created
no impactnew did notenvironmental constitute an abuse of
discretion.

(introducedhowever,claims,WOW that a letter theat June 16
sent thehearing) by HampshireCouncil New Department of Envi-

to one ofronmental Services WOW’s members promising that a“[a]t
minimum, a willpublic period providedcomment be for public review

the ofof these items” evidenced existence a significant environmen-
impact by permit claim,tal the modifications.caused This however,

the found that itis without merit since Council was “not relevant to
appeal” (presumablythis because the letter’s promise did not refer

case),the at issue in thisto modifications and WOW has failed to
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case, evidence,In any thiswas unreasonable.findingthisshow that
issue,at was of ato modifications limited andif theeven relevant

not be to per-and thus would sufficientconclusory naturepurely
rulings were unreasonable.Council’s ultimate Seeus that thesuade

592,N.H. 551 A.2d at 166.130 atCheney,Appeal of
issue with the standard of review ap-to takeappearsalsoWOW

in whether or not itdetermining should havethe Councilplied by
claiming the should or-hearing, that Council havepublicaordered

insignifi-it the modifications caused anunless found thatonedered
thatimpact. Assuming, arguendo, WOW hascant environmental

standard, itwe fail to see how affords it reliefanyproperstated the
to show that the modifications at issueit has been unablesince

environmentalinsignificant impact.but ananythingcaused

WOW,by that the shouldrehearingThe issue raisedsecond
po­new evidence as to theprofferedbecause ofgrantedhave been

fill by Project,be used isnature of the land to the alsotentially toxic
a inpermits rehearingRSA administrative pro­merit. 541:3without

reason,” toonlybut as matters “determined in“goodforceedings
incovered or included the. . or order.”proceeding, [Council’s]the .

rehearing,Prior to motion for WOW did not raise anyRSA its541:3.
to the fillin case or related the nature of mate­concerningclaim this

itself, had byrial no such claim been addressed the Council.and
Thus, not this issue foreffectively preserve rehearing,WOW did see
id.; 604, 607,Bosselait, 682,130 N.H. 547 A.2dAppeal 686cf. of
(1988) (issues possiblemust raised at earliest time tobe allow trial

full to come to sound conclusions andopportunityforums to correct
instance).in The from the Di­appellant’s appealclaimed errors first

exclusively12 with theMayvision’s decision dealt modifica­permit
of filltions, none of which concerned the nature the land to usedbe at

the use of fillfacility. Anythe concerns over toxic land could have
(but not)raised wereby apparently during appealbeen WOW its

originalfrom the Division’s decision to authorize the Fur­permit.
thermore, did raise this issue in aapparently separate pro­WOW

ofpendingwhich was at the time this andceeding, appeal, has failed
havepersuadeto us that the should pre­Council addressed it

inmaturely proceeding.this

Affirmed.

HORTON,J., sit;did not the others concurred.


