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Hanover, briefCullenberg, by orally,P. of and for theDavid
plaintiffs.
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(DavidGardner,F. ofLaw Laurence Lebanon R. Fall onofOffice
brief, F. fororally),Laurence Gardner thethe and defendant.

defendant,Thayer, Hanover,J. The the Town of appeals the de-
J.)(Morrill, thatSuperiorcision of the Court the defendant’s re-

is unconstitutional aszoning appliedsidential ordinance to a certain
theby plaintiffs, Stephenof land ownedparcel and Raymond

Buskey. hold that the residential zoningWe ordinance is arbi-not
trary plaintiffs’ subjector unreasonable as to theapplied property.

we the trialAccordingly, reverse court’s order.
The own a ofplaintiffs 7,980-square-foot parcel land located at 8

Hanover,in which atSchool Street is the southeast corner of the
Street, east-west,intersection of running Street,Allen and School

is currentlynorth-south. There arunning multi-residential colonial-
thestyle structure located on andproperty, the apartments are

Collegerented to Dartmouthprimarily students. The plaintiffs’
within theis located Generalproperty District,Residential GR-2

(GRD). The boundary separatingline the GRD from the Central
(CBD),District, B-2Business runs from Street,West Wheelock

Street,which is to and one block of Allenparallel north south along
the center of Street to theSchool intersection of Allen and School

It then turns east 125Streets. and runs feet Allenalong Street be-
fore it turns south and toparallelextends and 125 feet east of School

Street,toStreet down West South which is parallel to and one block
Street, beyond.Allen and Thesouth of area theto east of this line is

CBD,entirely within the and that to the west is entirely within the
Therefore,GRD. the plaintiffs’ isproperty bordered to the north and

by commercially-zonedeast andproperties to the south and bywest
residentially-zoned properties.

adoptedThe of Hanover zoningtown its first ordinance in 1948.
ordinance, boundaryUnder this the line separating the GRD from

the CBD was to 125parallellocated and feet east Street,of School
and Wheelockextended from West Street on the north to West South

InbeyondStreet and on the south. 1961 the ordinance was amended
boundaryand the line was changed to what it is currently. Between

19761961 and several non-residential uses were established within
bythe GRD special exception Schoolalong Street. in-These uses

office, acluded a professional parking office,agarage, town and a
1976,Instudent center. a new zoning ordinance adopted,was which

manyfor ofprovisioneliminated the non-residential uses that had
in the GRD bybeenpreviously specialallowed exception. cur-The
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two-family dwellings,andone-familyonlypermitsordinancerent
accessory uses.anddevelopmentsresidentialplanned

inStreet the twoSchoolalongpropertiesfourteenThere are
Street,South elevenStreet and WestWheelockWestbetweenblocks

twoproperties,the eleventhe GRD. Oflocated withinareof which
multi-familyare residences.and tworesidencessingle-familyare

lot, par-student center andvacantfraternity,aareThe remainder
office, park-center and townchurch, community recreationsonage,

All last two of these usesoffice. but theprofessionalandgarageing
by excep-specialuses or uses allowedpermittedeitherarguablyare

ordinance.zoning1976under thetion
an a2, 1985, application seekingfiledplaintiffstheOn December

inand its tomulti-family building placeremove theirtovariance
1986,15, Town of HanovertheJanuaryOnparkinga lot.construct

The plaintiffs ap-thenrequest.the plaintiffs’Board deniedZoning
In to theircourt. additionsuperior appeal,thethe denial topealed

declaratory zoningthat the ordi-judgmentasoughtplaintiffsthe
wasnance, property, Specifically,unconstitutional.to theirappliedas

ofthe enforcement the ordinance bore noalleged thatthe plaintiffs
any publiclegitimate purpose; arbitrarily,torelationshipsubstantial

andunreasonably deprivedrestricted them of theunlawfully and
and constituted anproperty; impermissibleuse of theirreasonable

fifth fourteenthby the and amendments to thetaking prohibited
I, 2 12by partand articles and of theStates ConstitutionUnited

The plaintiffs later elected toNew Constitution. dismissHampshire
denial of the variance and to onproceed solelyof theappealtheir
claims.their constitutional

10,1988,a on the court orderedhearing August superiorFollowing
“in withuse their accordance theplaintiffs propertythat the could
of therequirements”limitations and other CBD because therights,

as to their was unreasonable and arbi-applied propertyordinance
I, 2 12articles and of the Newtrary, part Hampshireand violated

The stated that while “the stillpropertyConstitution. court has
...[,] it is clear that the value of ifproperty,theapartmentsvalue as

district, dramaticallywouldin business and substan-included the
purposes boundarythat one of the of thetially Notingincrease.” line

buffer between theto create a zone residential dis-likelymostwas
district, foundthe court that the changesthe business thattrict and

in theplaintiffs’ neighborhood zoning“render[ed]had occurred the
line, anproperty, agoit to artifact whichapplie[d] plaintiffs’ longas

to inmodified reflect the enormous transformationshould have been
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area.” The court that the bufferexplainedthis theseparating two
effectively Street,districts has moved to the west side of School and

the Town could not to preservethat continue the residential charac-
to ofpropertiester of the the west School atStreet the plaintiffs’

the court stated that inexpense. Finally, any change use that the
make their willplaintiffs may propertyof increase only theslightly

inalready traffic the area.heavy
The plaintiffs initially allege that the Town raises claims in its

not properly preserved appeal.brief that were for Upon review of
record, anythe we are unable to conclude that the Town makes argu-

ments that were not properly preserved.

beyondIt is thequestion zoningthat of property to pro­
health, safety generalmote the and welfare of the community is a

whichpolice powervalid exercise of the the mayState delegate to
Brooks,Townmunicipalities. 64, 68,v. 126 N.H. 489of Chesterfield

600, (1985); 672:1,A.2d 603 RSA I—III. There is a presumption that
valid,zoning partyordinances are and the theirchallenging constitu­

the oftionality overcomingcarries burden this presumption. Town of
889, 892,Nottingham Harvey, 1125,v. 120 N.H. 424 A.2d 1127

(1980); Exeter, 259, 264,Carbonneau v. Town 119 N.H. 401 A.2dof
(1979).675, 678

The enjoyto use and one’sright property is a fundamental
protected byright both the State and Federal Constitutions. N.H.

I, 2,12; Y,pt. XIV;CONST. arts. CONST.U.S. amends. Town Chest­of
68,erfield, I,N.H. at A.2d at126 489 602-03. Part article 12 of the

New Constitution inHampshire provides part that “no of apart
him,man’s shall fromproperty be taken or applied public uses,to

consent,without own ofhis or that the representative of thebody
I,people.” partWe have indicated that 2articles 12and of our State

powerConstitution limit the ofpolice the State and its municipalities
in their of the use of L.regulation property. Sons,Grossman & Inc.

480,v. 482,Town 118 N.H.Gilford, 1178, (1978).387 A.2d 1180of
in the“Property” constitutional sense has been interpreted to mean

itself,tangiblenot the property but rather the right use,to possess,
Keene,and ofenjoy dispose it. Burrows v. City 590, 597,121 N.H.of

15, (1981).432 A.2d 19 A of“taking” property occurs if the applica­
tion of a azoning particularordinance to parcel denies the owner an
economically viable use of his or her land. Tiburon,v.Agins 447 U.S.

(1980).255, 260
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will declared unconstitu­beordinancezoningaBefore
provi­that itsprovemustthe ordinancetional, challengingpartythe

unreasonable, noand have substantialandarbitraryaresions
ofmorals or welfare thehealth, safety, generalto therelationship

Co., 365, (1926);272 U.S. 395 TownAmblerEuclid v.community. See
69, ToA.2d at 604. determineat 489N.H.Chesterfield, 126of

unreasonable, the orinjuryandarbitraryisan ordinancewhether
togainthe theagainst pub­be balancedmustthe landownerloss to

497, 501, 954,Brentwood, 117 N.H. 374 A.2dTownMetzger v.lic. of
words,(1977). In other957-58

a ofparticular piecetoappliedasthe restriction“[w]hen
a legitimate publicaccomplish pur-unnecessaryis toland

slightis but the harm to thepublicthegainor the topose
ofgreat,is the exercise thepropertyhis her]citizen and [or

and unreasonable thisarbitrary andbecomespolice power
the constitution of this state.”underwill afford reliefcourt

503, at 958.Id. at 374 A.2d
theat trial that locatedpropertytestifiedappraiserThe plaintiffs’

for purposes.residential Hewas not desirableStreetat 8 School
small for “anyof lot was too consideredsize theexplained that the

However, Buskey excepttestified that forRaymonduse.”residential
1988, heduring reg-vacant the summer ofthat wereapartmentstwo

in tobuilding Collegehis Dartmouththeularly apartmentsrents
students, people generally reside there at anyand that ten to eleven

time.given
that he and Stephen Buskey pur-also testifiedRaymond Buskey

$185,000.in The testifiedappraiserthe 1985 for thatpropertychased
$235,000 as forcurrently worth zoned residentialpropertythe is

$550,000 ifit worth zoned commercially.and that would bepurposes,
order,in its “the abuildingcourt has notAs the trial noted inconse-

$235,000 . . the property[and]. stillquential approximatelyvalue of
Nevertheless, the court found thatapartments.”value as thehas

substantially if inwould increase included thepropertyvalue theof
district, have not“[a]lthough plaintiffsand that been de-business

land, . are sustainingof . . an enormousplaintiffsall use theirnied
restrictions.”as a result of presentloss

,“‘[zjoning regulations bythat ... theirWe have stated
nature, of property adverselythe use and affectvery restrict individ­

zoning regulationsual In cases andrights. proceedingsmost there­
unconstitutional abuses of power.’”will not to Townunder amount of
68,at 489 A.2d at 603 v.Chesterfield, (quoting Dugas126 N.H. Town
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175, 182, 71, (1984)).of 125 N.H. 480 A.2d 75Conway, Reasonable
that limit economic ofzoning regulations uses property, but do not

an“substantially destroy” the value of pieceindividual of property,
Keene,are v. City 598,constitutional. Burrows 121 N.H. at 432of

19-20; Exeter,v.A.2d at see Carbonneau Town 264,119 N.H. atof
(factA.2d at 678 that value of property401 would ifincrease com-

restrictions).permittedmercial use insufficient to void zoning In de-
termining whether a hasregulation substantially destroyed the

a is necessaryvalue of it toparticular parcel, consider whether the
in conformityat is zoned withproperty issue the uses that surround

it, Carbonneau,and whether these other uses are uniform. 119 N.H.
is,264, adjacentat 401 A.2d at 679. That the uses of the properties

subjectrender the value of themay soproperty small as to effect a
ifof the thetaking property zoning ordinance is enforced. Id.

plaintiffs’the propertyBecause is located on the boundary
CBD,line fromseparating the GRD the the properties to the north

and 8east of School Street are zoned and used commercially. While
liethose that to the south and west are zoned residentially, some of

the properties along School Street have non-residential uses as a
special exceptions permittedresult of the that were under the zoning

1976,ordinance between 1961 and as discussed above. Of the eleven
GRD,withinproperties along School Street the the law firm and the

whichparking garage, are located atrespectively the northwest and
northeast corners of the intersection of School Street and Maple
Street, onlyare the two that clearlyuses would permittednot be or

by specialallowed underexception the current zoning ordinance. All
nine of inremainingthe the GRDproperties would either permit­be
ted uses or arguably by specialbe allowed exception under the ordi­
nance in oftoday.effect Six out these nine properties are either

totallypartially or used for residential purposes. Although the plain­
tiffs’ not inproperty conformityis with the uses of neighboring prop­

east,erties to the north and we overrule the trial court’s finding that
8 School Street does not conform to the uses of the surrounding

and find that theproperties, plaintiffs’ property is in conformity with
to thepropertiesthose south and State,west. See Coutu v. 123 N.H.

159, 162, 236, (1983) (trial459 A.2d 238 court’s findings will be over­
evidence).ruled if supported bynot To conclude otherwise would

lead to the absurd result that all properties situated on a boundary
line inwould not be withconformity uses,the surrounding and would
necessarily mean that the more restrictive ordinance substantially
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v. Al­See Town Windhamproperties.value of thesethedestroys of
(1986).30-31, 42, 46523 A.2d24,129 N.H.fond,

of Buskeys’the value theof the evidence thatIn light
$50,000 buildingand that the is still usefulbyincreasedhasproperty

residence, say zoningwe cannot that the ordinancemulti-tenantas a
of thedestroyed plaintiffs’ property.the valuesubstantiallyhas

moremake the property prof­couldThus, plaintiffsthat thethe fact
not render the ordinance unconstitu­use doesaas commercialitable

As the Court of IllinoisSupremeproperty.to theirappliedtional as
stated,previouslyhas

a matter of discre-legislativelines iszoningfixing“The of
in ofa different classificationresultsnecessarilytion and

limita-line. This does not renderside of theon eitheruses
inline aboundarynear the morepropertyon use oftions

invalid.”unreasonable ordistrictrestricted
Park, 89,81,407 Ill. N.E.2dGrangeLa 94VillageWesemann v. of

omitted).(1950) (citations The trial court the904, noted that909
lines were 125 east Schoolboundary drawn feet ofthemain reason

permitof School Street was to theof the centerinstead downStreet
side of the street to serve as a bufferthe eastborderingproperties

the The defendant that an­positsGRD and CBD.thestrip between
zoning of School Street is to con­helpof the currentpurposeother
prevent congestion. Preservingin and thethe areatrol traffic

toneighborhood controllinga and the trafficcharacter ofresidential
goals ofamong zoningthe valid ordinances.congestion areprevent

69,674:17; Chesterfield, N.H. at 489 atTown 126 A.2dSee RSA of
604.

in surroundingthat the traffic the areawas introducedEvidence
very heavy, permitting plain-is and that thepropertyplaintiffs’the
to a commercial use would not increase thetheirput propertytiffs to

However, notthe trial court’s decision would limit the com-traffic.
to that anuse, dispute building forty-it is officemercial and difficult

CBD,inis the maximum theheightin which allowedheight,two feet
congestion.the area’swould increase

the bufferFinally, separatingthe trial court found that zone
effectivelyGRD the CBD has moved to the west ofthe from side

there are a few non-residentialAlthoughSchool Street. uses on
Street, that the plaintiffs’we conclude as a multi­propertySchool

a stripcontinues to serve as buffer to protecttenant residence the
to the west from the commercialpropertiesresidential uses to the
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(1)Therefore, ordinance,hold zoningeast. we that the as toapplied
isproperty, unnecessarythe not toplaintiffs’ accomplish legiti-the

public maintainingmate of the residentialpurpose character of the
(2)area,or incongestionto control the theneighborhood and that

from thegain public enforcingthe to the ordinance upon the plain-
theproperty outweighs any injury plaintiffstiffs’ may suffer. See

503,Metzger, 117 N.H. at 374 A.2d at 958. theAccordingly, residen-
tial is notzoning ordinance unconstitutional as applied to the plain-

property.tiffs’

Reversed.

J.,Horton, sit;did not the others concurred.
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