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Because the had an toplaintiffs opportunity1983. raise this before
court, so,doyetthe trial failed to thus thatdenying court the oppor­

tunity to consider the it would bearguments, forimproper us to con­
Basbas, 332, 338,sider them now. Miller v. 131 N.H. 299,553 A.2d

(1988); Dubois, 532, 536,122303 see Dubois v. N.H. 1181,446 A.2d
(1982).1183 “It is axiomatic that matters inignored the trial court
notmay City Somersworth,be raised here.” Perron v. 131 N.H.of

303, 305, 283, (1988);553 A.2d 284 see v. Tishkevich,Tishkevich 131
404, 407, 1324, 1327 (1989);N.H. 553 A.2d v.Daboul Town Hamp­of

(1983).ton, 307, 309,124 1148,N.H. 471 A.2d 1149

Therefore, us,based on the record before we conclude that
incourt was grantingthe trial correct the defendants’ motion for

Insummary of ourjudgment. light determination that the plaintiffs
failed to facts toplead sufficient establish domicile in State,this we

arguments.do not address their other

Affirmed.

HORTON,J., sit;did not the others concurred.
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(Tina Schneider,Arnold, assistant at-attorney generalP.John
orally),and for the State.the briefontorney general,

defender, Concord, byof briefappellateE. chiefDuggan,James
for the defendant.orally,and

ofjury degreefrom his conviction firstTHAYER, appealJ. In this
II, defendant,631:1, bythe sole issue raised the Russellassault, RSA

J.)(O’Neil, inerredThomas, denyingCourt hisSuperioris that the
in injurycase the midst of deliberations orderto thereopenmotion

an additional witness. nopresent Findingtoallow the defenseto
of the trial court.error, affirm the decisionwe

inthe this caseby grand jury chargedreturnedThe indictment
bodilycause toknowingly injury byThomas “did anotherMr.that

trial, however, prosecutionAt the wasdeadly weapon.”of ameans
with direct evidencejury anythe theprovide establishingunable to

crime; fact,to ineyewitnessesThere were no theguilt.defendant’s
retarded, blind,profoundlywas himself and nonverbal.victimthe

Moreover, evidence Mr.linkingno demonstrative Thomas to the as-
used,sault, fingerprintsthe or bloodweapon samples,such as was

Thus,jury’s extent,for the consideration. to a certainever produced
through systematicto its case asought prove processthe State of

all other individualsduring potentiallyelimination which having ac-
the location where heto the victim or was assaulted werecess ex-

suspicion.cluded from
addition,In case onhinged testimonythe State’s the of a key wit-

Chaloux,ness, who testified that while he andJoseph the defendant
Jail,at the Belknap Countywere both incarcerated Thomas had told

he, fact,inthat had committed the assault. specifi-Chaloux More
jury that thecally, told the defendant had shown himChaloux a

concerningarticle the incident and that Mr.newspaper Thomas had
testified, however,his innocence. Chaloux furtherinitially professed

days later the defendant had guilt,that two or three confessed his
it with a ofpairthat did scissors.” Chaloux wentexplaining “Lh]e on

Thomas, employeean of what is nowexplainto that called Laconia
Services, himhad told that he hadDevelopmental assaulted the vic-
there,tim, because Thomas “wanted to geta resident back at the

him from work.”forpeople suspending
also testified about conversations he hadChaloux had with the de-

matterspertaining seeminglyfendant to unrelated to the assault. He
had himjurythe that Thomas informed of antold accident at the

individual had a pieceinstitution where “one of wire sticking out of
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addition,In the trial wasjudgeface.” made aware oftheir the[sic]
to thatThomas had confided Chaloux the defendant pos-fact that

itkepthat and at his home.sessed a officer’spolice
suppliedof this and other information to jury,On the basis the the

defense, witnesses,choosing presentnot to anyState rested. The did
However, case had beenwell. after the submitted to the jury,so as

reached,a had been the defendantbut before verdict moved to re-
individual,that a undiscoveredpreviouslyon theopen ground pos-

to discredit thesessing tending testimonyinformation of Joseph
Chaloux, had come forward.

p.m. 1,1988,at 2:53 on DecemberApparently, approximately after
and the defense had restedthe and while theprosecution juryboth

delivered and the ofbeing closing argumentswas counselcharge
Leroux, jail,at the telephonedan inmate defense coun-given, John

office, that he had informationstating concerningsel’s the credibility
substance,In LerouxChaloux. claimed “thatJosephof Chaloux

himthe truth about what Thomas told intellingcouldn’t be connec-
Althoughoffense.” a wasalleged messagetion with the left with the

Sisti, defendant,counsel for theAttorneyclerk’s office for Sisti was
untildevelopmentmade aware of this later that evening.not The

however, Sistimorning, Attorney informed thefollowing judge and
of existence of Mr. Leroux and ofprosecutor gistthe the the of his

Defense counseltelephone immediatelyconversation. moved that
Lerouxthe case be and that be ordered toreopened testify.

rendered,a decision on the motion to wasreopen BjornBefore
Leroux,counsel of record for John was notified andLange, asked to

jailthe to meet with his client. Once thego meetingto had taken
chambers,inheld duringa conference was whichplace, Attorney

it was his from“impressionthat withLange explained talking John
exaggeratedsomewhat the extent of his knowledgethat John as to

in case.” tried “to theLange givethe defendant this court and coun-
account of what client told Basically,[his]sel a verbatim [him].”

testimony concerningLeroux offered to rebut Chaloux’s the defend-
(1)guilt by testifyingof that while Leroux pres-ant’s admission was

ent, did not with otherspeakthe defendant inmates theregarding
(2)him; Chaloux asked the othercharges pending against inmates

(3)cases; was aabout their and Chaloux liar.
information, requestedwith this the defense thatArmed the case
John Leroux be ordered intobe “that the courtroom as areopened,

witness, and that he be examined before the jury”defendant’s on the
he would would betestimony givethat the material andground rele-
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the of Mr.credibilityon“focusing primarilyinformationvant
that the information wasargueon towentThe defenseChaloux.”
directly impacted]...that ononly evidenceas it the[was]“material

Thejailin the environment.” defenseMr. Thomasofbehaviorthe
oftestimony “capable impactingwasLeroux’sthatarguedfurther

cut across the State’s contentionin it totend[ed]thatjurytheon
...regardingfrom Thomas theconversationanyheardthat Chaloux

charge.”assaultdegreefirst
case, however, “thatfindingto thereopendeclinedThe trial court

concerned to require[was]far as the Courtenoughnot aswasthere
althoughThe court noted that Lerouxtestimony.”Leroux’sMr.

anything,”Thomas didn’t tell Chalouxindicating that“to beseemed
mystery,a as Leroux wascompletewasallegationbasis for thisthe

say they anyhe could that didn’t have“in the wherepositionnever
that theexplain profferedcourt went on to testi-Theconversation.”

nothing jury.”and do “but confuse thiswould be cumulativemony
Furthermore, it was not satisfied that therethe court added that was

ifanywould be different Leroux werethat the verdicta probability
the thisthat to case attestify. Finding reopen particulartoallowed

justice,”“in interests of thenot be the best trialwouldjuncture
discretion,court, denied the defendant’s motion.in an exercise of its

to this court that “the trialarguesThe defendant now court
in itsexercisingan standard discretion anderroneousapplied

in the . . . motion to Indenying reopen.”its discretion hisabused
brief, out that ofcorrectly points timingthe defendant the the re­

inapplieddetermines the standard to bequest reopen reachingto
that issue. Prior to submission to the ajury, partythe decision on

Super.only “goodto a case need show cause.”seeking reopen Ct.
115; Comtois, 1173, 1175,12270, 1324,v. N.H. 453Rs. State A.2d

(1982). hand, reached,On the other once a verdict has been1325 the
show,a much heavier burden since it mustmoving party bears inter

alia, probably upon“that a different result will be reached another
(1985)Abbott, 444, 450, 791,127 N.H. 503 A.2dtrial.” State v. 795

omitted).(citations two,In betweenfallingsituations these where
deliberations,filedreopen during jurythe motion to is we have held

reopendecision whether or not to a criminal“[t]hethat case is within
Booten, 750,v. 114 761,the discretion of the trial court.” State N.H.

(the376, (1974), denied, (1975)421A.2d 384 cert. U.S. 919329 trial
forreopencourt allowed the State to the limited purpose of moving

evidence).offor admission two items into
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court,trialIn of his that the whensupport position exercising its
standard,discretion, used an incorrect the defendant calls our atten-

comment that he was notjudge’stion to the trial satisfied “that there
anya that the verdict would beprobabilitywould be different.” The

judge,that theacknowledges havingdefendant entertained the ar-
both concluded that Leroux’sparties, testimonyofguments would

only jury. However,and serve to confuse thebe cumulative choosing
judge’son the trial later statement regardingto focus the proba-

verdict,a in the the defendantbility changeof seems to argue that
based his decision on thejudge erroneouslythe fact that he was not
theallowing testimony probablysatisfied that would cause the ver-

linger pointto be different. We need not on thisdict because it is
that,the record before us even applyingclear from the least strin-

test, the of this case was neithergent reopening warranted nor re-
did not abuse his discretion.judgethequired;

(1)that profferedThe defendant claims the evidence “was not
(2)relevant;”highly throughcumulative and was no lack of diligence

counsel, the evidence was notparton the of available to the defense
(3)trial; and the State did not claim that itduring would anysuffer

in the event that the motion toprejudice reopen was granted. As
mentioned, that,the defendant assertspreviously had the case been

inand John Leroux toreopened brought testify, Leroux would have
jury daystold the that for a few he and the defendant were on the

that,the Belknap Countysame tier at Jail and at least while Leroux
speakwas the defendant did not with thepresent, other inmates
however,say,case. Leroux could notabout his that Thomas did not

discuss his case with Chaloux or that Chaloux was lying about
confession, because Leroux simply personalThomas’ had no knowl-

edge concerningwhatsoever conversations between the defendant
The menand Chaloux. three were never all on the same tier at the

time.same
Moreover, it was clear from the testimony produced at trial that

instance,Thomas had indeed conversed with Chaloux. For absent
Thomas,withdiscussions Chaloux could not have known that the

hatkeptdefendant a officer’s at his Inpolice home. addition,
could not have known about theChaloux earlier incident at Laconia

involvingServices a smallDevelopmental piece of wire lodged in a
resident’s face. Given the fact that Thomas clearly had discussions
with Chaloux and that Leroux was unable to say that Chaloux was

confession,about the defendant’s thelying proffered ontestimony
insignificantthis issue was and immaterial.
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theLeroux would have toldthataddition, arguesdefensetheIn
charges pendingtheinmates aboutotheraskedthat Chalouxjury

confessionhowever, said that Thomas’Chaloux, neverthem.against
hisfact, testimony,the course of ChalouxduringInwas unsolicited.

inmates.“ratted” on otherpreviouslyhadthat headmitted
would have testified thatthat Lerouxclaimsthe defendantFinally,
would have been admis-testimonysuchProvidedwas a liar.Chaloux

cross-examination,cumulative, duringassible, have beenit would
as a liar.himselfdescribedChaloux

discussion, judgethat the trialwe holdthe abovelightIn of
in the defendant’s motion todenyinghis discretionnot abusedid

this case.reopen

Affirmed.
sit;J., the others concurred.HORTON, did not
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