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J.)(Dalianis, theconvictedCourtSuperiorThePER CURIAM.
635:1, attemptedRSA anddefendant, burglary,ofJernigan,Parrish

632-A:2;assault, TheRSA 629:1.RSAfelonious sexualaggravated
conviction, error to theassigninglattertheappeals onlydefendant

as a matter of lawprovenfind that he hadtocourt’s refusalsuperior
renunciation, 629:1, III.RSAvoluntaryofaffirmative defensethe

affirm.We
husband hired Willard’s1987, victim and hertheAugustIn

kitchen, and defendanttheto remodel theirof HooksettKitchens
on this Onproject.who workedemployeesWillard’sof thewas one
when husband27, at home alone herthe remainedvictimAugust

totripa Maine. Sometimetheir on weekendtwo of childrentook
illegallythe defendant enteredfollowing morning,a.m. the2:00after

thehouse, keya that victim had leftusingapparentlyvictim’sthe
thememployees get earlyto enable to anfor the Willard’soutside

inThe was awakened her second-morning. victimfollowingthestart
floors, but,of that sheby creaking hopingthe soundfloor bedroom

in her soon aware thatin remained bed. She becamedanger,notwas
bedroom, notin her but could ascertain his iden-defendant wasthe

life, the victim remained motionless and silentFearing for hertity.
defendant, naked, lifted the beduntil comforter andher back theon

upondown her.lay
thewas sole witness to describe assault at trial. AsThe victim the

events, attemptedthe the defendant first to herpushdescribedshe
resisted, and,nightshirt,to her but sheback and remove conse-arms

was unable to remove her nightshirtthe defendant com-quently,
said,this the defendant “You are not topoint, goingAtpletely.

is,” victim unable identifywho this but the was still to him.believe
“No, no, no,firstvictim then to her attacker for the time:spokeThe

Lord,God, me. Dear herplease stop.” Despitedon’t do this tooh
God, however, the defendantinvocations to did not desist.repeated

herself holdingvictim defend her kneesby togetherThe tried to
away,the defendant but the defendant toby pushing managedand

pushto his inpenis,her underwear and erect which he heldremove
fist, The onthighs. struggledbetween her victim for approx-his

minutes, the continued toimately droptwo as defendant talk and
victimhis The testified that she toidentity.hints about was unable

heaway, apparentlythe defendant because was considerablypush
she, her,the did notalthoughthan and defendant strike shestronger

innerher and arms as a thethighsdid sustain bruises on result of
attack.
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At some the defendant held hispoint, penis against the victim’s
penetrating, thirtywithout for at leastvagina, seconds. The victim

success,tried, without to convince the defendant to bydesist telling
him menstruating,that she was but when she repeated her earlier

Lord, please stop,”“Dear the defendantplea, said,did and “Istop
Lord, this,Havingknow the too. He sent me here.” said the defend-

stood, dressed, and told the victim thatant God had himsent to in-
husband,with herquire relationshipinto her that he did not wish to

her,hurt and that she could hertelephone husband once he had left.
time, victim,this the stillBy although unable to see defendant,the

himidentifywas able to as one of the Willard’s employees. The de-
light him,fendant asked her to turn on a so that she could see but she

eventually bedroom,refused. He left the victim’s heraffording the
police,to the but sheopportunity telephone discovered that her bed-

telephoneroom was out of order. As she started down the stairs to
try another the defendanttelephone, confronted her on the stair-
case, name, attemptedtold her his and unsuccessfully to calm her by
holding finally house,her. The defendant left the and the victim im-

themediately telephoned police, apprehendedwho the defendant
soon afterward.

According testimonyto the of arresting Officer Glenn Leidemer,
defendant, in custody,the while apologized for the assault and said

it,”that him“the Lord had forced to do that “the Lord had told him
husband,”to test [the faithfulness to hervictim’s] that he had not

on the andanyused force victim that he had hisstopped sexual ad-
himvances once the victim had told that she did not wish to have sex

with him.
trial, case,At of theat the close State’s the defense moved to

the attempted aggravateddismiss felonious sexual assault charge on
that,the the evidence inground viewing lightthe most favorable to

State, athe reasonable trier of fact would be tocompelled find that
proven bythe defendant had a preponderance of the evidence the

affirmative defense that he voluntarilyhad renounced his criminal
629:1, (defendantIII; 626:7,1(b)purpose, RSA see RSA has burden

of establishing by evidence).affirmative defense preponderance of
motion,The court denied the defendant’s and instructed jurythe on

renunciation as an affirmativevoluntary defense to the crime of at-
629:1,RSA III. Eventempt, though the trial court incorrectly placed
on the negatethe burden State to the defense beyond a reasonable

doubt, jurythe guiltyfound the defendant of burglary and attempted
assault,sexualaggravated felonious and the defendant appealed the
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court in denyingthat the trial erredon the groundconvictionlatter
record,theexamination of we concludeUponto dismiss.his motion

by the in thisprofferedevidence State casefaced with thejuryathat
the defendant did not proveconcluded thatreasonably havecould

evidence,theof and weby preponderancearenunciationvoluntary
compelledcourt was not to find vol-superiorhold that thetherefore

matter of law.as arenunciationuntary
629:1, III that:providesRSA

that“(a) [attempt]defense to the actoris an affirmativeIt
purpose by abandoninghis criminalvoluntarily renounces

the crime or otherwise itspreventingto commithis effort
amanifesting completeunder circumstancescommission

purpose.of his criminalwithdrawal
(b) if‘voluntary’A not it is mo-substantiallyrenunciation is

was notthe defendant aware of atby circumstancestivated
conduct which increase theinception probabilityof histhe

which make more difficult the commissionhis detection orof
is if thecompletenot ispurposethe crime. Renunciationof

conduct until a more advantageousthe criminalpostponeto
criminal to anotheror to transfer the effort but similartime

objective or victim.”

629:1, IIIA raises RSA asdefendant who an affirmative
by preponderancethe of a of the evi­showingbears burdendefense

hiscompletely purposeboth that he abandoned criminal anddence
629:1, III, 626:7,1(b).voluntary. See RSAthe abandonment wasthat

voluntaryfind renunciation as a matterreadilyTrial courts cannot of
law, precludedare from so unless “the tes­they doing undisputedas

inferences a thatrequired compel findingand the defendanttimony
Patten, 227, 227,126purpose.”his criminal State v. N.H.renounced

657, (1985).A.2d 658489

thequestionThere was little at trial that defendant com­
criminal hepurpose; apparentlyabandoned his did not re­pletely

he hadhis criminal once ceased his attack insume effort the victim’s
contends, that,The now to the contrary,bedroom. State rather than
purpose completely,his criminal theabandoning merelydefendant

duringat frompointit some the assault aggravatedtransferred felo­
State, however,sexual assault. Thesimplenious sexual assault to a

629:1,the effort” ofexceptionmisconstrues “transferred RSA
111(b), theapplieswhich when defendant inonly engagecontinues to

purportedcourse of conduct thea similar criminal renuncia-after
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anytion. The defendant did not resume criminal conduct after his
renunciation, and thus the State’s argument is without merit.

to the secondrespect requirement 629:1,With of III,RSA
however, fell short compellingthe evidence of a finding that the de­

abandonment was voluntary,fendant’s and thus precluded the trial
voluntarycourt from renunciationfinding as a matter of law. RSA

629:1, III does not define the term “voluntary.” does,It however,
that “a renunciation is not ifprovide ‘voluntary’ it is substantially

bymotivated circumstances the defendant was not aware of at the
of his conduct which . . . makeinception more difficult the commis­

111(b).629:1,sion of his crime.” RSA As the following evidentiary
shows,analysis contrary contention,to the defendant’s there was

insufficient evidence the record for jurythe to conclude that the
did hisdefendant not cease attack voluntarily, did so in responsebut

to the victim’s resistance and otherphysical physical circumstances
which made themore difficult commission of his crime which,and

rendered his abandonmentconsequently, involuntary. It is also note­
worthy that the record fails to indicate that the defendant’s physical

to the wascapacity complete offense maintained up to and beyond
atpointthe which he desisted from the assault.

First, the victim unequivocallytestified that she and the defend-
inengaged struggle, magnitudeant a the of which was byevidenced

testimony as to the bruises left on her thighs and arms. The jury
could have inferred from thisreasonably evidence that the defendant

victim,had a subduingdifficult time the and although the degree of
measure,difficulty maythe be difficult to it was the defendant’s bur-

den to establish that it was not the cause of his abandonment of his
State,criminal purpose. See Adams v. 57 515,Wis. 2d 522-23, 204

(1973).657,N.W.2d 662
Second, in hopethe of thedissuading defendant from completing
assault, him, presumablyhis the victim told insincerely, that she was

This statementmenstruating. occurred sufficiently close to the de-
fendant’s juryabandonment that the could reasonably have inferred
that the physicalstatement described a circumstance that substan-
tially motivated the defendant to desist. See Le State,Barron v. 32

294, 300-01, (1966) (conviction79,2dWis. 145 N.W.2d 81-82 for at-
tempted rape upheld notwithstanding fact that defendant abandoned
criminal effort after victim told him that she was Inpregnant). any
case, it was the defendant’s burden to persuade the jury that this

reason,was not the and the state of the evidence compelled no find-
in his favor.ing
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determination, at inits leastThird, may also have basedjurythe
witnesses, importance ofof the trial the whichthe demeanoronpart,

examining the record whichbyascertain butfullycannotcourtthis
jury’sthe determination. The vic-have influencedmay justifiably

instance, have influenced thedemeanor, may jury’s impres-fortim’s
struggle, or of the toof the victim’s extentmagnitudetheofsion

not contribute to thedid or did defendant’spleaswhich the victim’s
hisof assault.cessation

is the described aboveit true that evidence does notWhile
the defendant’s renunciation wasconclusively involuntary,thatshow

proofthe burden of with to thisrespectbe thatemphasizedit must
defendant, inprofferedthe whose evidence ofsupportlies withissue

claims,is no more conclusive. The defendanthis defenseaffirmative
changea of heart andexperiencedthat he abandonedexample,for

ifinvokedwhen the victim God. Even we as­voluntarilyhis effort
maysuch an abandonment be characterizedsume, that asarguendo,

event,III, find, in629:1, any thatwe the testi­voluntary under RSA
as to whether hersignificantthe victim raises doubt invoca­mony of

ofwas in fact the cause the defendant’sprimarytion of God
victim, did, fact,the the defendant inAccording toabandonment.

not, however,the victim invoked God. Thishis assault when wasstop
during the assault that the victim had done so.the first time She

the theinvoked God several times at ofapparently beginning assault
defendant, or from himwell, deterring anywithout the provokingas

contention, therefore,theContrary to defendant’s the vic­response.
it her appealthat was not to thetestimony suggeststim’s defend­

conscience, rather, cause,extraneous physicalbut someant’s
ultimately stoppedvictim’s thatstruggling,the theperhaps

defendant.
in of theevidence defendant’sremaining supportThe affirmative

is inconclusive. The victim stated thesimilarlydefense that defend-
thirtyhis her foragainst vaginaheld at leastpenisant seconds with-

her, and heout that abandoned his effort atpenetrating pointsome
If thethirty-second period.this victim did not resistafter the de-

it to heduring period,fendant this stands reason that abandoned his
victim,voluntarily. however,The didassault not state conclusively

with,concurrentthirty-second periodthat this was or thateither it
or,followed, matter,struggle,two-minute for that thatthe the de-

throughouthis the thirtyfendant maintained erection seconds. The
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testified, fact,in that length myvictim of struggle may“[t]he have
him anfor to lose erection andlong enoughbeen be unable to com-

act, I thissay.”the can’t Given itplete ambiguity, justis as possible
defendant his activitythat the abandoned criminal because the vic-

theup abandonment,tim’s resistance continued to time of the or, if it
(or God)earlier, that the thestruggleended invocation of caused the

to his erection toprior penetration.defendant lose Given either pos-
there no tosibility, compulsionwas find that the defendant had car-

629:1, III proveried his burden under RSA to that he desisted
voluntarily, not in reaction to physicalan extraneous circumstance
that rendered more difficult the ofcommission the crime.

Given theambiguitythe of record with torespect key ele­
the between the victim,ments of defendant andstruggle the the jury

could find thatreasonably the defendant failed to prove by a prepon­
of the that voluntarilyderance evidence he renounced his attempted

hold,sexualaggravated therefore,felonious assault. We that the trial
find,court not tocompelledwas and did not err in refusing find,to

that voluntarythe defendant renunciationproved as a matter of law.

Affirmed.
Horton, J., did not sit.

Belknap
No. 89-275

HampshireThe State Newof

v.

Fennell,Edward Jr.

18,July 1990


