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testified, fact,in that length myvictim of struggle may“[t]he have
him anfor to lose erection andlong enoughbeen be unable to com-

act, I thissay.”the can’t Given itplete ambiguity, justis as possible
defendant his activitythat the abandoned criminal because the vic-

theup abandonment,tim’s resistance continued to time of the or, if it
(or God)earlier, that the thestruggleended invocation of caused the

to his erection toprior penetration.defendant lose Given either pos-
there no tosibility, compulsionwas find that the defendant had car-

629:1, III proveried his burden under RSA to that he desisted
voluntarily, not in reaction to physicalan extraneous circumstance
that rendered more difficult the ofcommission the crime.

Given theambiguitythe of record with torespect key ele­
the between the victim,ments of defendant andstruggle the the jury

could find thatreasonably the defendant failed to prove by a prepon­
of the that voluntarilyderance evidence he renounced his attempted

hold,sexualaggravated therefore,felonious assault. We that the trial
find,court not tocompelledwas and did not err in refusing find,to

that voluntarythe defendant renunciationproved as a matter of law.

Affirmed.
Horton, J., did not sit.
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Arnold, attorney general (JeffreyJohn P. Spencer,W. assistant
theattorney general, orally),on brief and for the State.

P.A.,Nighswander, Martin & Mitchell of Laconia D.(Byry Ken-
nedy orally),on the brief and for the defendant.

PER This is an fromappealCURIAM. the Superior Court’s
J.){McHugh, denyingdecision defendant’s motion to vacate his four

aggravated felonious sexual assault convictions and obtain a new
trial, on of ineffectivebased assistanceallegations of counsel. We
reverse as to one conviction and otherwise affirm.



405

ag-in on four counts ofApril 1985was convictedThe defendant
632-A:2, XI.in violation of RSA Heassaultsexualfeloniousgravated

grounds challenging,on twoto this courthis convictionsappealed
J.) his forof motion mistrialdenialfirst, (Murphy,Trialthe Court’s

jurors the presencebetween outsideallegedof discussionsbecause
and, second, sufficiency of thethejury panelof theremainderof the

counts of felonious sexualaggravatedtheone ofregardingevidence
convictions,four thatfindingof the theaffirmed eachWeassault.

in the mistrial and that the de-denyingerrornocourt committed
issueinsufficiencythe for re-preservedproperlyhad notfendant

(1986).383,Fennell, 513 A.2d 363128 N.H.State v.view.
profiled a se motion to vacate his1988, defendantJulyIn the

trial, ofallegationsa new based on ineffectiveand obtainconvictions
J.)(McHugh, ap-The CourtSuperiortrialassistance of counsel.

the motionthe defendant and deniedrepresentcounsel topointed
appeals supe-now theThe defendantevidentiary hearing.anafter

trial counsel’s acts andclaiming that omissionsfindings,court’srior
and deniedcompetencestandard of reasonable the de-fell below the

guaranteed byof counsel the sixth andeffective assistancefendant
Constitution,to the States and byamendments Unitedfourteenth

I, Hampshireof the New Constitution.article 15part

attorney performance,for whether[1-3] The standard raised
Constitution,Hampshireor New is thatthe States ofunder United

v.reasonably Washington,assistance. Strickland 466 U.S.effective
denied, (1984);1267668, 687, 690, Faragi,467 State v.reh’g U.S. 127

(1985).4-5, 723,1, “Reviewing726 courts start with498 A.2dN.H.
that counsel’s conduct falls within thestrong limitspresumptionthe

. in mind the limitlessbearing variety. . ofpracticeof reasonable
that must Faragi,and tactical decisions counsel make.” 127strategic

omitted).(citations4-5, 498 A.2d at 726 There are two com-N.H. at
First,ofto a successful claim ineffective assistance. theponents de-

deficient,counsel’s wasperformancefendant must show that which
such errorsegregiousthat counsel made that counselrequires proof

guaranteed by“counsel”as the both constitu-functioningnotwas
Second,Strickland, 466 at 687. the defendantSee U.S. musttions.

theactually prejudicedcounsel’s conduct defendant suchthatprove
a that the result theprobability proceed-there is reasonable ofthat

counsel competent.have different had been Strick-ing would been
687; 5,land, 127 N.H. 498Faragi,466 at at A.2d at 726.U.S.

circumstances, one of whichThere are certain the defendant
here, isprejudice prong legallywhere thealleges presumed. See
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Cronic, 648, (1984);States v. 466 U.S. 658 AveryUnited v. Cun-
Warden, 138, 146, (1988).ningham, 952,131 N.H. 551 A.2d 956-57

Prejudice is when is anpresumed there actual or constructive denial
likelyof counsel because the circumstances “are prejudiceso to the

accused that the cost of their effect inlitigating particulara case is
Cronic,unjustified.” 466 atU.S. 658-59. One situation that presents

a limited of this isapplication presumption where iscounsel bur-
Strickland,bydened an actual conflict of interest. See 466 U.S. at

692.
Sullivan, 335,Cuyler (1980),In v. 446 U.S. 345 the United States

Supreme Court addressed “whether the mere possibility of a conflict
of interest the conclusion that thewarranted] defendant was de-

to of trialprived rightof his counsel” because counsel’s representa-
Intion of multiple answeringdefendants. this question, the court

stated that prejudice presumedis when counsel is burdened anby
inactual conflict of interest. Id. at 348. Thus instances where the

aalleges interest,defendant the existence of conflict of the defend-
ant must demonstrate “that an conflictactual of interest adversely
affected his andlawyer’s performance” that “his counsel actively

348, added).Id. atrepresented conflicting'interests.” 350 (emphasis
497,In our own in v. 129Cyrs, 501-02,decision State N.H. 529 A.2d

947, (1987),950-51 we extended the ofscope Cuyler beyond ofcases
multiple representation Cuylerand held that the standard could be

to defendant-attorneyother conflict ofapplied interest Incases. do-
so, however, did noting requirementwe abandon the that there be an

ofactual conflict interest.
The Cuylerdefendant invokes the law of and Cyrs in claiming that
need not actual inprove prejudicehe order to relief,obtain if he

otherwise satisfies us that attorney’s performancehis fell below the
of reasonablystandard effective assistance. The alleged inconflict

this case arises the fact that the counsel,from defendant’s trial Mr.
Hemeon, practicewas associated in the of law with Philip
McLaughlin, who a civil suit forbrought negligent operation of a

defendant,againstmotor vehicle the in January 1984,of on behalf of
of his Shortlyone clients. after the writ was on defendant,served the

it was turned to eitherover the defendant’s employer or the insur-
carrier,ance and the matter was ultimately settled.

1984,In theApril defendant called Mr. Hemeon from a police
station, having just been inarrested connection with the crimes un­

case, andderlying requestedthis that Mr. Hemeon represent him.
Mr. Hemeon thedid defendant fromrepresent May of 1984 through
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time, up thebroughtdefendant nevertheDuring this1985.ofApril
fact,Hemeon. In at nowith Mr.anyin of his discussionscivil suit

representation did he learnMr. Hemeon’softhe courseduringtime
of thepartner pendencyof theor his lawdefendantthefromeither

the file ofThe trial court reviewedthe defendant.againstcivil action
Court and noted thatSuperiorBelknap Countyat thecivil suitthe

Atsignature. theMr. Hemeon’scontaineddocumentsnone of the
motion, that “totrial court found thethehearing on the defendant’s

existed, wasof interest that conflictconflictapparentthat anextent
added). TheAttorney (emphasisHemeon”byknowinglycreatednot

knowledgelack of about theMr. Hemeon’sdenynotdoesdefendant
actively representedcounselclaim that trialsuit, nor does hecivil

rather, that Mr. Hemeon shouldHe argues,conflicting interests.
Mr. Hemeon arguablyconflict. Whatapparentknown about thehave

not, however, anthe relevant issue. Withouthave known isshould
arises; weconflict, consequently,of prejudiceno presumptionactual
of counsel’sallegations inadequacyspecificdefendant’sanalyze the

in Strickland.enunciatedwith the standardsin accordance

trial was forthat counsel ineffectivecontendsThe defendant
(1) to move dismiss one ofhe failed to thereasons:followingthe

trial failed to establishpurportedlyevidence atwhen theindictments
(3)(2) indictments;fourto sever the hehe did not movepenetration;

when evidence of unindicted acts wasfor a mistrialnot movedid
(4)trial; to aat he failed move forfrom one of the witnesseselicited

(5)defense;his alibi andin connection with heparticularsbill of
determine the admis­hearinga Howard torequestedshould have

activity of the victims. As toof the sexualpriorevidencesibility of
claims, inquiryto the dualproceedwe nowof theseeach —whether

thewas deficient and whether defendant wasperformancecounsel’s
720, 723,v. 129Allegra,State N.H.by performance.theprejudiced

(1987).338, If the defendant is unable to demonstrate341533 A.2d
not even“we need decide whether counsel’srequisite prejudice,the

of reasonable competence.”fell below the standardperformance
4-5, at498 A.2d 726.127 N.H. atFaragi,

charged#84-0098 the defendant with committing ag-Indictment
victimseven-year-oldsexual assault on the whilefeloniousgravated

Specifi-in lot at a McDonald’s restaurant.parkingwere athe two
placedthat the defendant his incharged fingerthe indictmentcally,

V(e).632-A:l,RSASee Set forth belowgenital opening.the victim’s
regarding incident.testimony thisis the victim’s trial
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Did Mr. Fennell do“Q. something with his finger?
A. Yes.

did heQ. What do?

input fingerA. He his my trying to find my hole.—
And he findQ. yourdid hole?

A. Yes.

Q. And what did he do hewhen found it?

goesA. He around it.

Q. goesHe around it? And what do you mean he goes
Iaround it? don’t know what that means.

ingoesA. He around it circles.

AndQ. fingerwith his he went around your inhole circles?
A. Em-hem.

Now, honey,Q. yourwhere on body just touch what you—
Iby yourmean don’thole. mean show us. putJust your
clothes;right yourhand on can you do that? Show me

yourwhat you bymean hole. Where is it on your body?
A. Down here.

IsQ. your privatethat parts?

A. Em-hem.”

contends best,The defendant that this testimony “at established
contact,”sexual and not penetration, which is a material element of

the offense Thecharged. defendant thus claims that trial counsel
bringerred when he failed to a motion to dismiss the indictment for

testimonywhich this was the only agree.evidence. We
Penetration is intrusion,defined to include “[a]ny however slight,
any objectof of thepart body anyactor’s or manipulated by the actor

genitalinto the or anal ofopenings the victim’s body.” 632-A:l,RSA
V(e). The victim explicitlynever testified that there had been any

She testifiedpenetration. about acts of the hand,defendant’s but in
wayno can the victim’s statements be reasonably understood as pen-

etration. atAlthough she said one “Hepoint, put his finger —,”in my
she never finished the sentence she had begun, and immediately

on to saywent that he “was totrying myfind hole.” This indicated
that the in penetration.defendant had not succeeded The victim’s

goes it,”further words were “he around from which it would be erro-
neous to infer penetration.
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indictment would have been prop­thisA motion to dismiss
evidence, lightin the most favor­viewed eventhesinceerly granted,

848, 850,v. 118 N.H. 395Dupuy,Stateseeprosecution,to theable
(1978), digitally pene­that the defendant851, 852 failed to showA.2d

was, therefore, trialprejudiced byThe defendantthe victim.trated
motion,a conviction assuch and the to thisbringfailure tocounsel’s

the dismissed. In ac­and indictmentshould be vacatedindictment
342,726, at129 N.H. at 533 A.2d weAllegra,State v.withcordance

mayconvictions so that the trial courtother threethealso remand
in lightunder them of the dismissal of thesentencingthereconsider

fourth.
is trial counselclaim that should havedefendant’s secondThe

of the indictmentsthe Two involvedto sever four indictments.moved
allegedon one victim. Indictment #84-0097of assaultallegations

1984,1,or March at theassault took on about victim’splacethat an
residence; #84-0098 that a second assault oc-allegedand indictment

9, 1984, in a parkingMcDonald’s lot.on or about March Thecurred
involved two victims allegedtwo indictments other toremaining

18,1983.June The defendant argueson or abouthave been assaulted
totallyof was unrelated to the secondfirst set indictmentsthat the

indictments, witnesses,minimal ofoverlapthere was andof thatset
with respectthe two victims testified toof second thethat neither

that toThe defendant asserts counsel’s failure movefirst victim. to
to a fair trial herighthis because faced three ac-jeopardizedsever

unnecessarily, juryin same and theproceeding maycusers the have
separateviewed these incidents as“improperly corroborating one

.. . .”another
that trial counsel did not abringThe record indicates motion to

Trialstrategicfor reasons. counsel believed that hesever could use
defense, indictments,for of theavailable three toan alibi undermine

oncredibility testifyingof witnesses the indictment forthe which no
Furthermore, trial hadcounsel discussedalibi existed. severance

notdefendant, objectwho did to a onsinglewith the trial all four
indictments, judge,the trial whose provinceand with sole it is to

towhether or not to sever or consolidatedetermine cases. See State
Manna, 306, 310, 284, (1988).A.2d130 N.H. 539 286 Ultimately,v.

strategically tryconcluded it was more sound tocounsel the indict-
together.ments

noted,we broadpreviouslyAs have discretion is permit­
in trial anddetermining strategy,trial counsel theted defendant

that trialpresumptionmust overcome the counsel’s strategy was
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Potter,v.reasonably 257, 261,See Abbott 125 N.H.adopted. 480 A.2d
(1984).118, 119-20 The defendant is unable to show that the failure

to move to sever affected the course of the' trial. When the crimes
or apparent partsare related are of a commoncharged orscheme

636, 639,N.H.plan, Whitney, 1158,State v. 125 484see A.2d 1160
(1984), isand where the evidence andsimple to aunlikely confuse

here, improbablewas the case it is that ajury, as trial judge would
requested. Winders,have severance See Stategranted any v. 127

(1985).471, 473, 798,A.2dN.H. 503 799-800 We find no ineffective
here, there strategicassistance where were reasons notfor bringing

motion,the an of success on theimprobability merits of such a mo­
and, prejudicetion no of to theultimately, proof defendant.

The defendant next claims that his trial counsel’s performance was
when fordeficient he failed to move a mistrial after one of the victims
to antestified unindicted incident. The second set of al-indictments

leged that the defendant committed aggravated felonious sexual as-
intwo the ofeleven-year-old girlssault on attic girl’sanother home.

trial, inAt the the course of direct victims,examination of one of the
testimonythe State to elicitattempted regarding the incident in the

victim, however,The beganattic. to totestify maywhat have abeen
incident that occurred in theseparate bathroom. A review of the trial

that thetranscript indicates State had the intention of inquiring
forth inabout the incident set the indictment and tailored its ques-

to thenarrowlytions more attic once it became apparent that the
victim was and nervous.confused

prejudicedThe defendant now claims that he was by this testi-
objectedthatmony and trial counsel should have and moved for a

LaBranche,mistrial. He on State v. 118 176,relies N.H. 385 A.2d 108
(1978) to contention that is asupport his “there reasonable doubt as
to or jurywhether not the have onmay clearlyrelied this inadmis-
sible in reachingevidence its verdicts and that he has thus been prej-

byudiced his counsel’s failure to raise the issue at trial.” The
however,defendant’s is misplaced,reliance because the arecases

factually dissimilar.

In LaBranche there were two unmistakable areferences to
in a trial one ofcharge aggravated“second” incident for felonious

177-78,sexual assault. Id. at 385 A.2d at 110. The instant case pres­
ents no such distinct reference. On the contrary, it is not entirely
clear testimonyfrom the victim’s whether she was talking about the

occurred,forgettingsame incident and where it or whether she was
altogether. event,about a incident Intalking separate any trial coun-
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in cross-examinationthese inconsistenciesusedthe defendantsel for
thatcredibility. sayWe cannot counsel’sthe victim’sto undermine

objectfailure ormark that his to toof thefell so wideheretactic
assistance, let alone that itineffectiveconstitutedfor mistrialmove
adefendant; it was tactical decision to whichagain,theprejudiced

deference.appropriatewe accord

that trial counsel’s failure tonext claimsThe defendant
the the offensesconcerning dates ofbill particularsfor a ofmove

intended tobecause the defendantassistanceineffectiveconstituted
case, however, ofIn each thepresentthealibi defense.maintain an

the dates were couchedAlthoughdate.alleged specificaindictments
was sufficient information fromtherelanguage,in or about”“on

an alibi defense.preparehad an toopportunitythe defendantwhich
Furthermore, the assault is not an element ofexact date of the“[t]he

crime,” v. 132Tynan,sexual assault State N.H.feloniousaggravated
1142, (1989); 632-A:2, XI;464, 1143 see RSA a461, A.2d and566

objection,if toparticulars, subjectbill of would almostformotion
no defense is onpossiblehave been denied. “Where thecertainly

, nogenerally. . a defendant has basis forageof victim’sbasis the
date,fails to aallege precisethat the indictment absentcomplaining

ofpossibility prejudice spe­raises athat the inexactnessshowinga
Lakin, 639, 640, 846,him.” v. 128 N.H. 517 A.2d 847to Statecific

(1986). such the wereshowing; spe­The defendant makes no dates
evidence at trial established that the assaults occurredcific and the

is, therefore, noalleged.on dates There reason to believe coun­the
a of particularsfailure to seek bill was a deficient act ofsel’s

representation.

final is that trialargumentThe defendant’s counsel should
tohearinga Howard determine the ofrequested admissibilityhave

theactivitysexual of victims. See State v.priorevidence of the How­
(1981).ard, 53, law,457 Although121 N.H. 426 A.2d the shieldrape

632-A:6, ofmandates the exclusion evidence aregardingRSA vic­
activity any personconsensual sexual with other thanpriortim’s the

defendant, right processto duethe defendant’s and confrontation of
of theprohibitive sweep rapelimits the shieldwitnesses statute

outweighs prejudicialvalue of that evidence theprobativewhen the
Goulet, 348,129 351,of its introduction. State v. N.H. 529effect A.2d

(1987).879, 881

motion, thependingIn of his defendant hassupport intro­
hepagescertain from a letter wrote to trialduced of counselcopies
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forhearsayhis basisdescribing largely believing that the young vic­
previously experiencedtims had incestuous and other sexual activity.

them,readingAfter we that trialagree counsel should have re­
further,tohearing enquirea Howardquested although it notis clear

hearinga required predicateeither that Howard was a for eliciting
disclosed,testimonytrial on all of the matters or that it would have

testimony,to suchprudentbeen elicit assuming the defendant could
hand,so.have done On the one some of the described,acts if they

all,occurred at would probably not have been consensual; on the
hand, repeatedother onemphasis victims,sexual abuse of the even

others, could aby degreehave created of sympathy that could have
jeopardized jurors’ least,the But atimpartiality. the the information

counsel,the trialsupplied by defendant to if inrepeated support of
Howard,an forapplication Baker,a under seehearing State v. 127

801, 804, 1059, 1062 (1986),A.2d if substantiated,N.H. 508 and could
righthave established the defendant’s to overcome the shield law’s
mightwith such evidence as beprohibition tonecessary counter any

orsuggestion appearance of sexual naivete on the part of the victims.
supra.See State v. Howard

however,The defendant still must show prejudice, from the failure
to such as mightintroduce evidence have been prohibited under the
law, in ofthe absence a Howard hearing. He has failed to do this. As

noted, possiblewe some of the evidence probablywas subjectnot to
the shield law or a corresponding Howard hearing. The forneed any

moreover,prior activity,evidence of sexual may if,have been lacking
maintains,as the portrayedState the victims were at trial as sexu-

The inally experienced. defendant does not fact take any issue with
evidence,this of orcharacterization the even argue that there is any

probability ofreasonable that evidence sexual experience would have
anyaffected of the verdicts. There was no basis infer prejudiceto on

point.this
sum,In we find that the defendant was prejudiced and that coun-

fellrepresentationsel’s below the ofstandard effective assistance
only respectwith to the defendant’s first claim of error. toAs each

claim,subsequent the defendant has failed to satisfy the Strickland
standard.

in part;Reversed part;in remanded.affirmed

Horton, J., notdid sit.


