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Hillsborough
No. 89-344

Phillip B. Blanchard

v.

Judy G. Blanchard

23,July 1990

(L.P.A.,and ofRunyon Sweeney Peterborough Phillips Runyon,
III, brief), by plaintiff.on the brief for the

(PeterLaufer, brief),and of Manchester J. onDuffy Duffy the by
brief for the defendant.

JOHNSON, Blanchard,PhillipJ. The B.plaintiff, appeals the di-
(Peterbyvorce decree recommended the Marital Master J. Bourque,

J.).Esq.) approved by Superior (Groff,and the Court The decree
Phillip’s military paytreats retired as divisible property and awards

defendant, Blanchard,Judy percentthe G. fifteen of it. We affirm.
1968,inJudy PhillipWhen and married October Judy was an of-

in corporationfice a andmanager large Phillip was an officer in the
inPhillip alreadyAir Force. had served the military for fifteen years,

1983,to do so until approximatelyand he continued one year before
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hand,Judy, on the otherseparated.the testifiedparties that she
inher order to care for herabandoned career children full-time and

career.military Phillip $1,755her husband’s nowsupport receives
non-disabilitymonth in retired from thepay United Airper States

Force; Judy pension paymentsreceives no or other retirement
benefits.

to thePhillip objects portionOn of theappeal, master’s decision
is[Judy]which reads: “The defendant awarded 15% of the plaintiff’s

Air as her separate property.”Force Retirement He argues that in
military paythis State retired is not divisible as property in a di-

alternative, arguesIn the he thatvorce action. the marital master
discretion, because he awarded Judyabused his fifteen percent of

without apay making finding, evidence,the retirement and without
thatspecific pay.of the value of

militaryThe treatment of retired inpay divorce actions has
1980,years.ten Inchanged pastover the this court held that such

in aproperty Baker,is not divisible as divorce action.pay Baker v.
(1980).998,645, 648, 421 A.2d 1000120 N.H. The court cited four

First, it likelyreasons for its decision. was at that time that the fed­
doctrine States frompre-emption preventederal classifying federal

Second,as divisible property.retirement benefits Id. “[military re­
followingtirement lacks the characteristicspay of property: cash

value, value, value,redemptionsurrender loan sumlump value and
Third,value realizable after death.” Id. another common-law juris­

diction, Colorado, militarynot considerdid retired pay property. Id.
Ellis, 317, (1976)).v. 191 552(citing Fourth,Ellis Colo. P.2d 506 the

felt that deathpossible prematurecourt the of the retiree made it
difficult to divide the retired Id.equitably pay.

1981,In the United States CourtSupreme decided v.McCarty Mc-
(1981),453 210 thatCarty, holdingU.S. federal law precludes a State

dividing military pay pursuantcourt from retired to State commu-
The noted atnity property laws. Court the close of its opinion that

did have the toCongress power provide more protection for the
retiree,of aspouse military but cautioned that “[t]his decision ... is

for alone.” Id. at 235-36.Congress
Congress to the decisionresponded McCarty by inenacting 1982

the Services Former Spouses’ Act,Uniformed Protection 10 U.S.C.
(1982) (Protection Act).§ 1408 The Protection Act provides that

courts mayState

disposable“treat retired or retainer pay payable to a mem-
25,pay periods beginningber for after June 1981 either as
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of the memberpropertyor asthe membersolely ofproperty
jurisdictionlaw of thewith thein accordancehis spouseand

such court.”of
to thewords, back1408(c)(1). Congress gaveIn other§10 U.S.C.

is divisiblepayretiredmilitarywhetherto decidepowertheStates
demon-following excerptAs theaction.in a divorcepropertyas

the sacrifices enduredinto accounttakesActstrates, Protectionthe
military spouses.by

to a cou-militarythat is maderecruiting point“Arecurrent
mili-entry into theinitialspouse’sthetime offrom theple

in the member’s career.is a partnerspousethat thetary is
mili-its tofamily’ importanceand‘militarytheofThe theme

Military spousespublicized.and wellwidespreadlife istary
inrole the social lifeimportantfulfill antoexpectedare still

man-community. Child care andmilitaryof theand welfare
themany solelyare timeshouseholdfamilyof theagement

amilitaryThe lends cohe-spouseresponsibility.spouse’s
life, in-rigors militarythe offamily facingto thesiveness

Theseparations.and stressfulcluding protracted
moves andchange-of-stationthat frequentfindscommittee

military spouseon the as apressures placedspecialthe
pursuedifficult to a careerextremelymake ithomemaker

job pension protec-skills andsecurity,economicaffording
thatTherefore, uniquebelieves the sta-the committeetion.

that spouse’s greatandmilitary spousethetus of
that the status of therequiredefenseto ourcontribution

andacknowledged, supportedspouse bemilitary
protected.”

Cong. (Senate1601 on& Admin. News Committee1982 U.S. Code
Act).ProtectiononReport ProposedArmed Services

§advantagetook of 1408 and mademajority of StatesThe vast
inpropertyas divorce actions. Severalpay divisiblemilitary retired

effect, appellateand of the State courtslaws to thisenactedStates
issue, Supremeall but the Alabama Court heldwith theconfronted

inpropertyas most circumstances. Seepay divisiblemilitary retired
Former Protection ActGuilford, Spouses’ Up-ServicesUniformed

LawyerArmy (June 1989).43date, The
Colorado, followed this trendSupremethe Court andIn State

317, 506,Ellis, P.2d191 Colo. 552 the case reliedEllis v.overruled
Gallo, 47,Marriagecourt. In re 752 P.2d 54the Bakerbyupon of

1988). that,(Colo. first due to theThe court noted enactment ofGallo
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Act,the Protection federal pre-emption of this area of law was no
Second,alonger concern. the court addressed the argument, also

Baker,inmade that certain contingencies, such as the premature
retiree, maydeath of the to divestoperate the divorce parties of the

benefits, and thus render thepension property division inequitable.
injoinedcourt has other courts stating“[T]his that contingencies

should be taken into account when the court disposes of marital
parties,between the not whenproperty determining which assets

in Last,the marital estate.” Id. at 52.belong the court compared
military pay non-militaryretired to retirement benefits.

“Further, military pay,retirement earned because of years
service,of is tocomparable the pension benefits an em-

receives under aployee private plan, particularly insofar as
satisfied,all condition haveprecedents been the officer has

retired, and has begun receiving money. Although Congress
tomorrow,systemcould end the sound reason justifies‘[n]o

retirementtreating [military pay] differently from any
typeother of whose valueproperty could become worthless
future,in e.g.,the the ofcorpus a trust may dry up or a

couldprivate pension plan become bankrupt.’”

464,Id. at 53 v.(quoting Kruger Kruger, 470,73 N.J. 659,375 A.2d
(1977)).662

The important developmentmost for purposes of deciding
1989).this case is the enactment of RSA 458:16-a (Supp. Effective

1, 1988,January this statute defines subjectproperty to equitable
indivision a New Hampshire divorce action. Prior to the enactment
458:16-a, 1989),of I below,RSA (Supp. reproduced such property

not by Hampshirewas defined New statutes.

shall all“Property tangibleinclude and intangible property
assets,and real or personal, tobelonging either or both par-

ties, title propertywhether to the is inheld the name of
parties. Intangibleeither or both property includes, but is

to, benefits,not employment vestedlimited and non-vested
”orpension benefits,other retirement or savings plans.

added.)(EmphasisId. This language is unambiguous, and plainly
includes military retired aspay “employment benefits, vested and
non-vested pension or other retirement benefits.” Phillip urges us to
examine the legislative history 1989)of RSA 458:16-a (Supp. to ar-

statute,rive at a different of theinterpretation but the rules of statu-
tory interpretation permitdo not us to do so. “We will examine the
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only when constru-objectiveslegislation’sand theintentlegislative
Serv.,Bay Disposalv. Great 125Merrillambiguous statute.”aning

(1984).1101, aWe cannot redraft stat-540, 542, A.2d 1102484N.H.
infairly expressed”an not itsit to intention“to make conformute

260, 268, 934,C., 414N.H. A.2d 938In Russell 120relanguage.
ofunambiguous the(1980). give languagethewill therefore“[W]e

until the sees fit tolegislatureunless andmeaningplainstatute its
334,Co., 326, 303,129 N.H. 530 A.2dRoyal Ins.Ellis v.change it.”

(1987). law,in andState federal andchangesrecent theGiven the308
1989), we hold that(Supp. militaryof RSA 458:16-alanguageplain

in New Hampshire divorcepropertyis aspay divisibleretired
actions.

that the master abused hisalternatively argues dis­Phillip
thefifteen of retired withoutpercent payawarding Judyincretion

citesPhillip Hodgins Hodgins,on it. v.a valueplacing specificfirst
(1985)711, 715-16, 1187, inA.2d 1190 ofsupport497 this126 N.H.

“Ifstated, possibleit is for theIn case we [lower]thatargument.
contingent Hodgins’sand values for Mr.the actualto ascertaincourt
715, quoted497 A.2d at 1190. Thisdo so.” Id. atit shouldpension,

however, a qualification.is byfollowedlanguage,
of will itpension. . the nature a makemany“In cases .

in anythe amounts mean-compute foregoingtoimpossible
cases,In issuch where it nevertheless clearway. ...ingful

value,significantin has some thepension questionthat the
avoided, ofof be and the risks uncer-mayvaluationproblem

aparties, by providingthe decreetainty evenly placed upon
recipientthe the amaturity pension rights payofupon‘that

to his herof each received or formerportion payment
spouse.’”

omitted).(citation715-16, A.2d at 1190Id. at 497
in thisadopted approach by orderingThe master this case Phillip

topayment Judy,a of each received” and we cannot“pay portionto
in hisdoingmatter law that so he abusedas a of discretion.say

in involvinghave broad discretion matters alimonycourts“[T]rial
distribution, and will upholdwe their decisions unlesspropertyand

Marsh,an of that discretion.” Marsh v. 123 N.H.there was abuse
(1983).126,448, The451, apparently128 master462 A.2d found it

of the in[specificto the value retired“impossible compute pay] any
Judyand therefore awarded away,” properlymeaningful percentage

pay.of that

Affirmed.
J.,HORTON, sit; thenot others concurred.did


