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610,129 at A.2d& K-Mart N.H. 529 at 988.Corp., Noting that “the
iftreated as the convictionapplicant occurred,”is to be had never id.

988,611, at that althoughat 529 A.2d we concluded “the statute ef-
conviction,thefectively erases no such similar erasure is effected

conviction,”the to theagainst giving Thus,facts rise id. the statute
far itself,”extends as as evidence of the“only id.,conviction and

prohibit underlyingdoes not introduction of the facts and circum-
conviction,to thegiving providedstances rise that such evidence can

be introduced without reference to the actual criminal proceedings.
says nothingPanas about collateral estoppel.

Aubert,In held thewe that defendant’s criminal conviction collat-
her fromerally estopped relitigating the issues of liability and causa-

case, however,tion. That did not involve an annulled conviction.

Therefore, given specificthe oflanguage RSA 651:5 (Supp.
1989) case,reasoningand the of the Panas Mrs. Brown was properly
prohibited usingfrom the defendant’s annulled toconviction estab­
lish the occurrence of the assault for ofpurposes the related civil
suit.

the of theAccordingly, decision trial court is

Affirmed.

Horton, JJ., sit;JOHNSONand did not the others concurred.

Belknap
No. 89-232

HampshireThe State of New

v.

Christopher B. Hall

27,July 1990



447

(Tina Schneider,Arnold, attorneyP. general assistant attor-John
brief), for thebyon the brief State.ney general,

defender, Concord,E. chief ofappellate briefDuggan, byJames
for the defendant.

Brock, appeals juryThe defendant from a inC.J. verdict the
J.) him thefinding guiltyCourt of class BSuperior (Murphy, felony

another,injury resultingan officer with todisobeying personalof
265:4, conviction,II. his the defendant thatChallengingRSA claims

in thefailing jurythe trial court erred to instruct the on offense of
631:2-a, 1(b),assault, which he contends is aRSA lesser-in-simple

with personaloffense of an officerdisobeying injurycluded result-
below,set we affirm.For the reasons forthing.

31, 1988, defendant,of theevening Julythe B.ChristopherOn
Lori,Hall, brother, Brian, and left a bar incompanion,his a Laconia.
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others,had forwaitingThe been outside the sittingdefendant on his
in Hemotorcycle order to some air.”“get attempted to persuade his

ride backfriend to on the of his brother’sgirl motorcycle, rather
own, However,“toothan his because he felt drunk” to drive. the girl

at shetestified trial that “wanted to ride withfriend Chris.” She
defendant,theupon ridinginsisted withtherefore and the three

home,for with thefriends embarked defendant and his girl friend
together, and the defendant’s brotherriding riding them,next to

alone.
a.m., police1:00 a LaconiaapproximatelyAt officer was inparked

car inpatrola marked downtown Laconia when he heard the high-
motorcycles.pitched approachingsound of After the motorcycles

him, inpast 60-65 asped traveling m.p.h. m.p.h. zone,at 30 the offi-
chase, all of theactivating emergencycer gave equipment on his

cruiser, The ofincluding the siren. drivers the motorcycles looked
at and accelerated to m.p.h.back the officer then 75

police police headquartersThe officer notified that pursu-he was
in high-speedtwo a chase and wasing motorcycles approaching an

“Busyintersection as Corner.” toAccordingknown the officer’s tes-
timony, motorcyclesthe reached the intersection when the street

was thelight red and northbound route “looked like a tunnel of blue
of bothlights Although motorcyclescruisers.” went thethrough red

thereafter, other,one overlight, pulled immediately while the oper-
defendant,by the a leftsharpated made turn.

A the defendant inpolice pursuit,cruiser followed close passing
95 untilm.p.h., eventuallyother vehicles at the defendant turned

There, motorcycleLane. hisBlueberryonto crossed the road onto
brick pillar,the soft shoulder and hit a thethrowing defendant and

into a Thenearbyhis woods. defendantpassenger suffered a gash
his his suffered aeye, companionunder and broken leg.

trial, requested juryAt the defendant a instruction on the offense
simple by recklessly bodily another,of assault causing injury to but

instructingthe court denied his therequest, jury only on the charged
disobeyingoffense of an officer. The defendant’s sole contention on

appeal jury permittedis that the should have been to him guiltyfind
assault, arguesof the lesser offense of and he that the court erred in

therefusing giveto instruction. Werequested disagree.

only considerThe issue we is whether simple assault under
1(b)631:2-a, canRSA be classified as aproperly lesser-included of­

265:4,fense of an officer under RSA Indisobeying II. relation to a
crime,charged a lesser-included offense is one which “must neces-
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O’Brien, 114 N.H.State v.in offense.greaterthebe included”sarily
(1974). necessarilyA offense is783, 784 lesser235-36, A.2d317233,

tonecessary“if the estab­greater proofof thechargein aincluded
ofevery elementnecessity establishwill ofoffensegreaterlish the

47, 48, 192 603,A.2d 604105 N.H.King,State v.the offense.”lesser
Mallar, 816, 820,v. 127 N.H.(citation omitted); State(1963) see also

Cimino, 570, 576,(1986); 126 N.H.State v.1070, 1072-73508 A.2d
564, 567,(1985); Merski, 123 465v. N.H.1197, State1202493 A.2d

(1983). longhas to an491, this court adheredAccordingly,493A.2d
offenses, of­whereby onedefiningfor lesser-includedtestelements

onlyin when the ofanother elementsnecessarily includedisfense
the larger,a of the elements ofform subsetoffensethe lesser

States, 1443, 1450v. 109 S.Schmuck United Ct.charged offense. Cf.
of(1989) under Federal Rulesapproachthe elements(adopting

31(c)).ProcedureCriminal

Moreover, prerequisite,and theseparate independentas a
a aprovidetrial must rational basis for findingadduced atevidence

offense. v.greateroffense rather than the Stateof on the lesserguilt
350, 430 138, 139 Boone,(1981); v.Cameron, 348,121 A.2d StateN.H.

(1979).113,594, 597, clarify406 114 Our cases that aA.2d119 N.H.
a on a of­juryentitled to instruction lesser-includeddefendant is

conviction as to the offense would com­“when a lesser beonlyfense
57,117Helgemoe,at trial.” Nichols v. N.H.with the evidencepatible

60, 614, (1977); Berry, 203,see also State v. 124 N.H.617369 A.2d
(1983); Howland, 413,881, 417,119206, 883 State v. N.H.470 A.2d

(1979).188,402 A.2d 191

In whether the first thedetermining prerequisite, elements
met, it nottest, enoughis that the evidence offered thebyhas been

the offense would also bechargedto sufficient toprosecution prove
offense; rather, innecessarilyto be included thethe lesserprove

must le­the lesser offense be embraced within thecharged,offense
Thus,offense. the testgreater requiresof the elementsgal definition

instatutoryof the elements of the offensescomparison questiona
atto the evidence adduced trial.without reference

inis based the “ancientpart uponThis doctrinerequirement
common law and of our Constitution that aof both the defendant

inchargea not contained thecannot be held to answer indictment
States,him.” v. 109Schmuck United S. Ct. at 1451.brought against

offenses,theindictment contains elements of both it givesWhere the
maythat he convictedto the defendant be of either Id.charge.notice
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inthe threshold issue this isAccordingly, case whether the elements
RSA631:2-a, 1(b),of assault under thesimple alleged lesser-included

offense, constitute a of the ofsubset elements andisobeying officer.
265:4, 1(c),RSA the elements of disobeyingUnder an officer are:

(1) (2)vehicle,a motor anddriving purposely neglecting to whenstop
stop byto lawsignaled a enforcement officer or willfully attempting

law Inpursuit byto elude a enforcement officer. order to classify the
B 265:4, II,as a underfelonyoffense class RSA the prosecution must

(3) personalthe additional element ofprove injury sustained in a
resultingcollision from the of a vehicledriving which is evading pur-

by 265:4,suit a law enforcement officer. note thatWe RSA II spe-
cifies no mental state withculpable regard to the final element

Bfor of a class Therequired felony.conviction additional ofelement
inmust bepersonal injury proved only order to classify the offense

Etzweiler,B felony. 57, 66,as a State v. 125class See N.H. 480 A.2d
(1984). 1(b)870, contrast, 631:2-a,By875 RSA requires that a de-

“recklessly bodily injuryfendant cause to another.”

ofAlthough personal injurythe element is common to both
offenses, personalthe essential difference is that the injury required

265:4,RSA II notunder need be actuated by anyrecklessness or
mental notculpable state. Whether or ofinferences recklessness

trial,may be drawn from the evidence introduced at a textual com­
parison of criminal statutes at issuethe reveals that the defendant

have Bcould been convicted of the class felony charged without
proof that he had inrecklessly causingacted the accident or injury,

distinguished stopas from his refusal to or his attempt to elude pur­
suit. The elements test is therefore dispositive. The elements of the

allegeddefendant’s lesser offense do not aconstitute ofsubset the
elements of withthe crime which he was actually charged, and the
trial not incourt did err therefusing defendant’s of­lesser-included
fense instruction.

Affirmed.

Horton, J., Thayer,sit; J.,not dissented;did the others
concurred.

Thayer, J., dissenting: Because the majority conclude that RSA
265:4, II ano ofrequires proof culpable mental state with torespect
the Iresulting personal injury, respectfully dissent. The majority’s

with theholding dispenses general requirement 626:2,1,of RSA that
a culpable mental state be proven respectwith to each material ele-

265:4,ment an In the II,of offense. context of RSA personal isinjury
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therefore,hold, that the State isI wouldelement.a materialclearly
to per-with therespectmental stateculpableto aproverequired
1(b)631:2-a,in abeingresult RSAelement, wouldwhichinjurysonal

265:4, I wouldAccordingly,II.of RSAoffenselesser-included
reverse.
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