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Furthermore,available to the defendant.defensesall otherpreclude
622, 595,Tibert, N.H. at 567 atin 132 A.2d “ret-Hall v.we notedas

in inequitablewould not result conse-of Roundsapplicationroactive
Therefore, did not err when hejudgethe trial properlyquences.”

defendant’s motion tothe dismiss.grantedRounds andapplied

Affirmed.

sit; concurred.Horton, J., the othersdid not
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(TinaArnold, Nadeau,P. L.attorney general attorney,John on
orally),and for the State.the brief

Abbott, Jr., defender,Kirk assistant appellate Concord,W. of by
orally,brief and for the defendant.

BROCK, defendant, Killam,The DuaneC.J. was convicted aby
J.)(Perkins,injury Superiorthe of twoCourt counts of aggravated

1989).felonious sexual assault. RSA 632-A:2 (Supp. On appeal, he
inthat the trial court erredargues denying two motions for mistrial.

below,For the reasons set forth we affirm.
sexualThe assaults for which the defendant was convicted took

place night duringone the summer of 1985. The defendant allegedly
and analperformed vaginal penetration victim,with the his five-

incident,Sometime afteryear-old stepdaughter. the the victim told
her,”thather mother the defendant had “touched but no report was

to authorities at that time.made
later, inApproximately year 1986,one June of the victim disclosed

that she had been sexually assaulted anby acquaintance of her fam-
Leaor,Eddieily, Leaor. who was under indictment for child molesta-

tion, had been leaningobserved over the victim in her bedroom.
about the ability family her,Concerned of her to watch over the divi-

(DCYS)sion of youthchildren and services temporarily placed the
invictim a foster home. She was returned to the care of her mother

stepfatherand approximately one month later.
thereafter,Shortly problems indeveloped the family and the vic-

in care,tim was fosteragain placed where she remained at the time
of the defendant’s trial. thisDuring period, she was visited only once

defendant, inby stepfather, 1987,her the June after which his right
of visitation suspendedwas at the recommendation of DCYS. Upon
being suspension,told of the the victim informed her parentsfoster
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her “secrets.” She then revealed that shecould now tell hadthat she
byearlier her Inyears stepfather.assaulted twosexually deny-been

indicted,he was the defendantfor which assertedchargestheing
victim,assault of the it wasthat, actuallyif there was a sexual com-

than himself.otherbymitted someone
claims that the trial court erred when itThe defendant first denied

after the prosecutionfor a mistrial elicited an expert’shis motion
credibility of the victim’s of sexualallegationstheregardingopinion

thatrespondshim. The State the trial court ruledagainstassault
nottestimonythe was inadmissible orarguing prejudi-thatproperly,

objection untimely.wasand that the defendant’scial
limine,trial, filed a motion in toto the which theprosecutionPrior

the court’sobjected, seeking permission to admit expertdefendant
that the defendant hadtestimony sexually abusedpsychoanalytical

an oral inrulingThe trial court issued which itthe victim. authorized
that the victimexpert testimonyto elicit had beenthe prosecution

abused, suchprohibited testimony identifyingbut the de-sexually
as the abuser.fendant

expertof the State’s psychotherapist,direct examinationDuring
place:tookfollowing exchangethe

inyou generalLet me ask terms from“[Prosecutor:]
your understanding of children under the

anyof is thereage eight, real chance that
agea child of that could confuse a sex act

him aby familydone to close member
with that of someone outside of the fam-
ily?

veryI would find that unlikely unless the“[Witness:]
saychild was under the age of two and a

half.
that, insay now,you generalWould terms“[Prosecutor:]

when children describe sexual inacts
they physicallyterms of what felt as the

thathappened, theyact are more likely to
the truth thantellingbe not?

a child-yes.When When a child says to“[Witness:]
something happenedme that to them and

hurt, pretty graphicit that seems and con-
vincing theyto me that went through that

justand did not observeexperience it for
example.”
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immediately object to this testi-did notdefendantfor theCounsel
five had beenquestions posedadditionalHowever, after anmony.

that heNotingthe bench. hadanswered, approachtohe askedand
counsel moved for dis-defensepass,”some timeintentionally “let
was the “only possiblethe defendantmissal, that becausearguing

had afamily,” prosecutor employedthetheinside ofperpetrator
precluded byevidence the court’sintroducingofway”“backhanded

that,arguedlimine. Defense counselmotion intheruling pretrialon
defendant as theeffect, personidentified the whothe hadexpertin

prosecutoron the victim. The re-the sexual actsperformedhad
were and that be-hypotheticalaskedquestionsthat thesponded

objectnot “be bothered to before thecounsel coulddefensecause
answered, opportunitylost his to questionha[d]hequestion [was]

it.”
of In-objection.rule on the substance thecourt did notThe trial

motion,stead, rulingthe defendant’s that defensethe court denied
opportunitythe court of the “to cure the prob-had deprivedcounsel

if, fact, by waiting” objec-a to make theproblem^,]in there [was]lem
you’re askingthat: “What thewent on to state Courttion. The court

questionsor four and thenyouto to wait three movepermitis[to do]
it ways.”have botha mistrial. You can’tfor

reflects a between thedisagreement par-that the recordWe note
be used directduringthe to examination ofprocedureregardingties

thatprosecutor alleged partieswitness. The theexpertthe State’s
questionsin “he would ask andchambers that thereagreedhad

answering givein the witness them todelay [defense]be awould
object theyas came Defenseup.”an to counselopportunitycounsel

of the chambersrepresentationthe confer-challenged prosecutor’s
ence, jumpdid not intend “to at theupthat he time of anindicating

in juror’sand that thequestion highlight questionobjectionable
passlet some time and let it kind of meltcould]mind when into[he

things.”

objectresponsibility of counsel to contempora­It is the
objectionableof evidence.neously to the admission N.H. R. Ev.

Glidden,103(b)(1); 41, 48, 728,122 N.H. 441see State v. A.2d 732
(1982). rule, objected“As a ‘evidence should be to when itgeneral is

admitted,it is or at the earliest possible oppor­offered and before
objectionable apparent.’”after character becomes State v.tunity its

(1988) (citation418, omitted).413, 910,543 A.2d 913Guay, 130 N.H.
remedyallow the trial court toTimely objections mayerrors that
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LaBranche, 176, 179,118 N.H.made. State v. 385 A.2dhave been
(1978).108, 110

that,in in certainassertingis correct circum­The defendant
raising objectionfrom an immediatestances, may refrain tocounsel

LaBranche, 179,N.H.testimony. State v. 118 at 385 A.2dprejudicial
However, distinguishableis from the presentLaBrancheat 110.

infrom the facts LaBrancheThere is no indication that thecase.
called for theby prosecutor prejudicialthe re­posedquestions

178, 385A.2d at 109. Because the prejudi­id. at witness’Seesponses.
from theanticipated questionsnot be posed,cial answers could
objectexpectednot be to before the testimonycounsel coulddefense

justificationwitness had there wasresponded,Once thegiven.was
objectionhis to avoiddelaycounsel to theaccentuatingfor defense

objection because,an was stilltestimony. timelySuch oncedamaging
objectionable testimony, delaythe a encompass­had heardjurythe

and answers did notquestions hampera few additional the trialing
179,remedial measures. See id. atabilitycourt’s to take 385 A.2d at

110.
case, counsel acknowledgedIn the defense hispresent recognition

theobjectionable prosecutor’s questions.character ofof the How-
ever, objection,delay reasoninghe chose to his that an immediate

“highlightcurative instruction wouldobjection question[the]or in
permitted respond objec-mind.” He the witness to tojuror’sthe the

the trial severalinterrupting questions laterquestions,tionable to
testimony was so that itexpert’s damagingthat the necessi-argue

mistrial.a dismissal ortated
who made the tacticalIt was defense counsel decision to permit

Ifexpert’s responses.to hear the defense counsel hadjurythe made
objectionabletime theobjection question posed,an at the was the

the witness’prevented responsetrial court could have and might
if any,cure the createdprejudice, byhave been able to the un-

byitself less severe means than aquestionanswered mistrial. The
given ample opportunity bynot defensetrial court was counsel to

action.necessarythe correctivetake

didhold that the trial court not abuse its inWe discretion
untimely motion for mistrial.denying the defendant’s See State v.

(1988).552, 554, 425,Lemire, 543 A.2d 426130 N.H. The defendant
of prejudicial testimonydemand a mistrial becausecannot after his

characterobjectionable questionsthe of therecognizedcounsel that
decided not to offer atestimony, contemporaneousthe butelicited
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in that the defendantrulingcourt was correctThe trialobjection.
ways.”have it both“can’t

that the trial courtthe defendant isbyclaim raisedsecondThe
motion for a mistrial after thetheit denied defendant’serred when

elicited, order,in of the court’s pretrialviolationknowinglyState
withspankedthe defendant had her athe victim thatfromtestimony

belt or a stick.
limine, requesting,motion inpretrialalso filed acounselDefense

by the defend-alia, “alleged physicalof assaultsthat evidenceinter
be Overfamily”his excluded from trial.members ofanyant against

orallytrial court ruled that testi-objection, theprosecution’sthe
family was inadmis-assaults on membersmony physicalallegedof

not sufficientlysuch evidence “does bear on thesible, thatstating
tointent, pro-or so as make them moreopportunitymotiveissues of

prejudicial.”thanbative
victim,the the following questionsexamination ofDuring direct

propounded:and wereanswers

youspank youDid Duane ever when lived“[Prosecutor:]
in Jaffrey?

Yes.“[Witness:]
youAnd he with?spankwhat did“[Prosecutor:]

aWith a belt or stick.”“[Witness:]

objected dismissal,this testimony, movingcounsel to forDefense
for an intentionalprejudice,with or without violation of the court’s

evidenceexcluding alleged physical byorder of assaults the defend-
The trial courtfamilyant members. ruled that the State’sagainst

of the“was a violation order.” itquestioning knowing Court’s But did
mistrial,not the defendant’s motion for deciding instead togrant

thejury, followinginstruct the both of the witness andtestimony
instructions, thedisregard testimony.the final toduring spanking

excludingthe of ofClearly, purpose the evidence other
was to avoid theirphysical potentially prejudicialassaults effect.

However, court in position gauge prejudi­the trial is the best to the
what ifimpact particular testimony, steps, any,cial of and are neces­
Hunter, 556, 561,v.sary remedy prejudice.to that State 132 N.H.

(1989). mistrial,564, To ajustify prejudicial567 A.2d 568 the testi­
inadmissible;thanmony merelymust be more it must constitute an

injustice bythat cannot be cured Stateirreparable jury instructions.
Lemire, 555,N.H. at 543 A.2d at 426. reviewingv. 130 After the
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record, injusticefind no thatirreparablewe could not have been
by jurycured the instructions.

The defendant that theargues prosecutor’s knowing viola­
justified apretrialtion of the order mistrial. Although not incited

brief, this court addressedparty’s prosecutorialeither overreaching
1, (1987).in v. 130 N.H. 532Bujnowski,State A.2d 1385 In order for

trial,to warrant a“prosecutorial overreaching” new govern­“the
have, throughment must gross negligence or intentional miscon­

duct, aggravatedcaused circumstances to develop which seriously
defendant,a theprejudiced causing defendant reasonably to con­

clude that continuation of the tainted proceeding would result in his
4,conviction.” Id. at 532 A.2d at 1386 (quoting Lake,State v. 125

(1984)).820, 823, 1048, 1051N.H. 485 A.2d Having reviewed the rec­
court,ord, havingwe hold that the trial found that the defendant was

seriously bynot theprejudiced spanking testimony, did not abuse its
indiscretion the defendant’s motion fordenying mistrial. See State v.

Lemire, 554,N.H. at at130 543 A.2d 426. We note that the trial court
adequate prosecutorial misconduct,has means of punishing should it

necessary,believe such action was without affecting the underlying
inmatter See Bonser v. 124litigation. Courtney, 796, 808,N.H. 481

(1984) (trial524, judge mayA.2d 530-31 punish by means of
contempt).

Affirmed.

HORTON,J., sit; thedid not others concurred.


