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Grafton
89-100No.

HampshireNewThe State of

v.

Autoware, Inc. & a.

1,August 1990

(Nicholas Cort,Arnold, attor-assistantattorney generalP.John
orally), for the State.the brief andgeneral, onney

Lebanon,Decato, orally,and for theby briefofR. Peter
defendants.

by SuperiorThayer, the denial the CourtappealsJ. The State
1989)J.) a man-(Supp.under RSA 236:107 for(Smith, of its petition

defendants, Autoware, Inc.,injunction ordering the anddatory
Ware, all from sojunk propertyto their asHarry and Daniel remove

chapter arguesRSA 236. Theprovisionswith of Statecomply theto
in ruling exempterred that Autoware is underthe trial courtthat

“junkin yard”the definition ofexceptionmotor vehicle dealerthe
1989).236:91, follow,For the reasons that(Supp.in RSA IV wefound

reverse.
defendants, Harry Ware,andA. Ware Daniel B.The individual

4 in theadjacent corporateto Route Canaan underaoperate garage
Autoware, registeredInc. Their has been as a motorgaragename

261:104; 259:18, II.See RSA RSAmany years.vehicle dealer for
injunction 18,1986,an on NovemberpetitionThe filed a forState

were instoring junkthe defendants violationin which it thatalleged
1989) 1989),(Supp.RSA 236:96(Supp. legislationRSA and236:93of

funded highways. The defend-junk yards along federallytorelative
29,1987, in whichJanuary they argued, interfiled an answer onants

alia, entitled the exemptionmotor vehicle dealer totheythat were a
1989).236:91, Following a on(Supp. hearingIV Oc-bycreated RSA

12, 1988, qualifiedruled that Autowaresuperiorthe court fortober
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236:91, 1989)infound RSA IVexception (Supp.the and denied the
aThe State filed forpetition. reconsideration,State’s motion which

denied, theclaiming misinterpretedwas that court had RSA chapter
236.

It is the law in New aHampshire personthat may not operate,
or junk yard adjacent interstate,establish maintain a to the federal

primary turnpike systemsaid and until he or she has obtained a
approval. 1989);license and certificate of RSA (Supp.236:93 see RSA

It is thatundisputed236:90. Autoware is situated along the federal
aid and is RSAprimary system governed by 236:90-110. This subdi-

“junk yard”vision as:defines

ofplace“an establishment or business which maintained,is
for storing,or usedoperated, keeping, buying sellingor

orjunk, or for the maintenance ofoperation an automobile
graveyard, garbageand includes dumps and sanitary fills.

anyThe word does not include motor vehicle regis-dealers
with thetered director motor vehicles under RSA 261:104of

and controlled under RSA 236:126.”
1989)236:91, added).RSA (Supp. (emphasisIV The inissue this case

is whether Autoware meets the definition of “motor vehicle dealer”
in this paragraph exempt junkand is thus from the yard require-
ments RSAof 236:90-110.

statute,According to ifthe Autoware is registered aas dealer un­
261:104 236:126,der RSA and is controlled under RSA it is so ex­

empt. the StateAlthough questions whether the defendants are
properly registered 259:18,under RSA 261:104 and RSA that issue

court,was not to trialpresented the and we will not consider it here.
307, 309,Daboul v. Town 124Hampton, N.H. 471 1148, 1149A.2dof

(1983). Therefore, only questionthe to be decided is whether Auto-­
ware is “controlled under RSA 236:126.” This isstatute located in

applicable junksubdivision laws to yardsthe of located along roads
other than federal aid primary highways and provides:

car“Both new and used dealers are hereby required to re-
from premises registeredmove their with the director of

principalmotor as their ofplacevehicles anybusiness motor
vehicle which is of the intype 236:112, I,referred to RSA

junk yard,under the definition of within at least 160 days
the originalfrom date of its entrance thereon. . . .”

236:126. The questionRSA ultimate we must decide is whether RSA
236:126, dealers,”in “newreferring to and used car limits the opera-

§of 126 meetingtion to car dealers inthe definition 236:112, V,RSA
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dealers, Autoware, maywhoto likeear§ 126 alsoapplieswhetheror
within that definition.not fall

junk yardsto locatedapplicablelawsofthe subdivisionWhile
a definition ofincludes “usedhighwaysfundednon-federallyalong

236:112,V(b), subdivision applica-thedealer,” see RSAmotor vehicle
highwaysfunded does not.along federallylocatedjunk yardsble to
registeredwas as a mo-However, under which Autowarein the title

Thus,259:18, termII the “dealer.” wedealer, definesRSAtor vehicle
are dif-materiallytwo definitionswhether thefirst determinemust

as:259:18, II defines “dealer”RSAferent.
in buying,the business ofengaged“every person principally

trailers,vehicles,motor semi-trailersselling, exchangingor
otherwise,or who maintainstractors, andon commissionor

in and at which locationoperationandin conditionoperating
business,of his a ofportion placemajordealer does athe

indoors, in one inhousing building, ancapable ofbusiness
feet,1,200 square average-sized5 auto-of at leastarea

be other relatedmobiles, may purposesusedspacewhich for
trailer,vehicle, or semi-trailer busi-to the motordevoted

service, in which themechanical repairand who offersness
vehicles, trailers, or issemi-trailers tractors subor-motorof

of buying, selling,to the business andor incidentaldinate
same.”exchanging the

added.) V(b)236:112, “useddefines motorRSA vehicle(Emphasis
as:dealer”

firm in the“every engaged business ofperson principallyor
exchanging secondhand motorbuying, and vehiclesselling

tractors, inmaintains in condition andoperating op-or who
major portionand at which the dealer does the oferation his

capable housingof business of inplacebusiness a indoors
feet,of least 1200 squarein an area at 5building,one aver-

vehicles, vehicles,devoted to thesized motor used motorage
business, gives mechanical service ontractor and theor

vehicles,repair of used motor orsame and at which the trac-
is or to the business buying,subordinate incidental oftors

the same.”selling exchangingand
added.) 259:18, IIin RSAThe definition differs from that(Emphasis

V(b)236:112, inin that the formerfound RSA allows the 1200-
for related to thesquare-foot space purposes buying,to be used sell-

vehicles,of themotor whereas lattering, exchanging requiresand
exclusively specificbe almost for thesethe to usedspace purposes.

V(b)112,§incourt the definitionThe found that was more re-trial



468

strictive, that notand Autoware would forqualify the exclusion set
1989)236:91,in if(Supp.forth RSA TV that applied.definition We

agree.
therefore, V(b)The final is whether the RSAquestion, 236:112,
only dealersapplies meetingdefinition and that definition are “con-

RSAtrolled under 236:126.”
RSA do not defineAlthough 236:90-110 a dealer or car dealer,used

V(b)§ 112,the trial court ruled that the definition did not apply and
the definition found in RSAapparently applied 259:18 to find Auto-

underware a dealer controlled RSA 236:126. Since the defendants
dealer,are as a used car the Stateregistered Department of Safety

must have that Autowaredetermined fit the ofdefinition “dealer”
261:104;in Seefound RSA 259:18. RSA RSA 259:18. The court re-

jected the theState’s contention that ofdefinitions new and used
236:112,in“motor vehicle dealer” found RSA applyV to the motor

236:91, 1989).invehicle dealers referred to RSA (Supp.IV It ex-
§ 112plained that states that for thealthough purposes §§of 111-

129, junkwhich is the regulating yardssubdivision located along
non-federally highways, 91,§funded the definitions of II, III and IV

inincluded, §are to be nowhere 91 is it stated that any definitions
§ 112found in are to included for the purposebe of the former subdi-

The rejectedvision. trial court likewise the State’s argument that
only“the dealers controlled under RSA 236:126 are those who meet

Instead,the in 236:112definition RSA V.” the court ruled that the
junk yardtwo law subdivisions were not intended to mirror each

91,other, §and that for of thepurposes meaning of “used carIV
126,dealer,” §as found in not byis controlled the definition of “used

V(b).112,§inmotor vehicle dealer” set forth
236:126, above, I,RSA refers toquoted 236:112,RSA when de-
the of motorscribing type vehicle that used car dealers are required

to from their withinpremises days.remove 160 Section 112 provides
that:

purposes“For the this subdivision:of
236:91, II,I. In addition to the in RSA III anddefinitions

‘junk yard’IV means businessany anyand ofplace storage
deposit,or . . has stored. which or 2deposited or more

unregistered whichmotor vehicles are no longer intended or
in legal publiccondition for use on the highways, or used

iron, metal,of motor oldparts glass,vehicles or paper, cord-
or otherage, waste or discarded or secondhand material

haswhich been a or intended to apart, part,be of any motor
vehicle, orthe sum partsof which material shall be inequal

to 2 or .bulk more motor vehicles. . .”
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court,added). § 112As the trialbynoted236:112,1 (emphasisRSA
for of“junk purposes theyard,”ofthe definitionintoincorporates

91, II,§111-129, found inthe definitions§§comprisingsubdivision
§innot the definition foundincorporate§ 91 doeswhereasIII and IV

innevertheless, §definition foundthat theargues,The State112.
§in 126V(b) “used car dealer” andmeaning of112, thecontrols

91,§ with the State.agreein IV. Wedealer”vehicle“motor
126, necessary§ toit is knowand applyto understandIn order

Al-See RSA 236:126.used car dealers.”“new andbymeantwhat is
junk along federallyclearly yardstoappliesthat sectionthough

1989),236:91, IV the loca-(Supp.virtue of RSAhighways byfunded
subdivision, and the fact that the defini-§ 126 in the secondoftion

§are inof that subdivision set forthfor purposesusedtions to be
new and used motorthe definitions of vehicle112, us thatconvince

of “new and used car dealers”112, meaningthe§in V governdealers
junk yards adjacent to non-§ is to126, applied126§in whether

junk federallyto fundedyards alongorhighwaysfundedfederally
1989).236:91, (Supp.IV RSA 259:18virtue of RSAbyhighways Cf.

or(statute not define “new car dealer”but doesdefines “dealer”
dealer”).“used car

incourt erred thatfindinghold that the trial aweAccordingly,
insatisfyneed not the definition set forthvehicle dealermotorused

V(b) under RSA236:112, controlled 236:126in order to be andRSA
exceptiondealer’s under RSAfor the motor vehiclequalifythus to

1989).236:91, IV (Supp.

Reversed.

sit;J., concurred.HORTON, did not the others


