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Parole, 115v. State Bd.rel. ThomsonexStatespeculative.”and of
(1975) Concord,634, v.(quoting Atherton639414, 422, 342A.2dN.H.

(1968)). onlySince the evidence387,164, 165, A.2d 388245109 N.H.
the thatby “[b]othmade CRRassertionunsupportedis theusbefore

atpecuniarydirect interestsclearly had[PSNH]andMr. Romer
Applicanttheemployment,hisstake; in continuedMr. Romer

venture, expeditionthroughitsof commercialin successthe[PSNH]
saycan not that the committeewedecommissioning proceedings,”of

statutoryand the scheme ofthatlacking impartialityinismember
1989) unconstitutional. To hold otherwise162-F:15, II is(Supp.RSA

very speculationin of forbiddentypetheengageus torequirewould
See id.Thomson.by

is committee theargument that the violatedThe finalCRR’s
1989) failingin to rule on certain(Supp.RSA 541-A:20ofprovisions

RSAparties.the 541-A:20by (Supp.submittedfindingsforrequests
decision,1989) committee, in rendering its “shallprovides that the

However,finding.” since theproposedeachruling uponinclude a
holdrequests findings,for we that itanynot itself submitdidCRR

thechallengeto the actions of committee asstanding theynohas
by third See MacNeill v.findings parties.submittedtopertain

(1990).190, 1375,184, A.2d 1378Brownell, 574133 N.H.

Affirmed.

J., sit;HORTON, others concurred.did not the
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(MarkArnold, general Howard,P. E.attorneyJohn assistant at-
the andtorney general, orally),on brief for the State.

defender,E. appellate Concord,chiefDuggan, byJames of brief
orally,and for the defendant.

BATCHELDER, defendant,TheJ. John Bousquet, appeals the de-
J.){Dunn,nial the Court of hisby Superior reinstate,motion to in

forum, thethat his from Concordappeal District Court requesting a
jury.trial byde novo We affirm.

1987,21,MayOn the defendant was tried inand convicted Con-
J.){Sullivan,District on chargescord Court of misdemeanor as-

631:2-a,sault, RSA and criminal threatening, RSA He631:4. was
to consecutive twelve-month insentenced two terms the house of

599:1, daycorrection. Pursuant to RSA that same he appealed both
trialsuperiorconvictions to the court for a de novo and requested a

jury.
appealThe defendant’s was scheduled for trial in superior court on

7,1987, hebut after failed to hisappear,December bail was forfeited
by J.)and cases remanded the Superior {Manias,his were Court to

the for ofimpositionConcord District Court the two sentences. See
599:3,RSA :4. The court’s notice ofsuperior decision was sent to

defendant,and but thecounsel the defendant’s copy was returned
undelivered with the annotated toenvelope indicate that the defend-
ant not the address. Thedid live at stated envelope was also stamped

According counsel,“Moved—Left No Address.” to defense the fail-
superiorure in court wasappearto attributable to “some sort of

confusion about the Court’s dates.”
motion,filed aDefendant’s counsel then written uncontested by

State, order,the to vacate the remand reinstate the andappeals con-
the appeals Superior {Manias, J.)solidate for trial. The Court

the and setgranted motion the consolidated cases for 4,trial on April
1988. Notice of of thegrantingthe motion and the new trial date was
sent to counsel and the defendant. For reasons not inappearing the

us, returned,record before the defendant’s notice was apparently
it,to the stated on and a newundeliverable address notice was sent

to another address.
April 11, 1988,4 date until JulyThe trial was continued and the

defendant and counsel were notified accordingly. The defendant
11,onagain Julyfailed to for trial and onappear the following day
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and motion was ongrantedto thewithdrawcounsel moveddefense
J.)time, Superior {Flynn,the Courtsecond26, For the1988.July

to the district court for imposi-appealsmisdemeanortheremanded
sentences.the twotion of

17,later, 1989, the defendant was arrested onMayonTen months
Court,District and without a hearingfromwarrants Concordbench

court, to housewas taken the of correc-or superiorin either district
26,1989,On May the defend-serving the two sentences.begintion to
once aasking again juryhis forappeal,to reinstateant filed a motion

J.){Dunn,the17,1989, Superior CourtJuly hearing,after atrial. On
appealThis followed.motion.the defendant’sdenied
denial of his motion tothe court’s reinstateargues thatDefendant

I, ofpartunder article 15 theright protectedhishis violatedappeal
Constitution, and under the andsixth fourteenthHampshireNew

States,of the United to a trial bytheto Constitutionamendments
Hewitt,in v.State 128holdingunder our N.H.He asserts thatjury.

(1986), in to557, 561, 820, right,822-23 order waive thisA.2d517
waiver,him anI, requires provide express, personaltoarticle 15part

trial in superiorto for court did notappearhis failureand that since
waiver, himcourt’s dismissal denied hissuch a the consti-constitute

Illinois,Further, he that Patterson v.contends 487right.tutional
(1988), the the285, requires same result under sixth and298U.S.

amendments.fourteenth
in Hampshire systemthat the New two-tiercontendsThe State

offenses,criminal a isadjudication of lesser defendant re-for the
court,from district a trialrequestingto enter an dequired appeal

court, prosecutein and to it there. Seejury superiornovo RSAby
the argues, impliesThis State a mandaterequirement,599:3. latter

requirement,for trial. Such a theappearthat the defendant State
continues, rightis reasonable on the exercise of the to aregulationa

trial, requirementfailure to fulfill thisjury and an inexcusable and
in court constitutes a waiver ofsuperiorfor trial the theappear right

In supportunder the State and Federal Constitutions. of itsboth
(D.Seay,Preston v. 541 F. Supp.the State relies on 898argument,

(1st 1982),1981), 172aff’d, holdingF.2d Cir. theMass. 684 Massa-
inwaiver” its systemdoctrine of “deemed two-tier criminalchusetts

the constitutional to aright juryto be non-violative of federal trial.
inin a itsThe also asserts footnote brief that defendant’s ap-State

599:l-a,under RSA which allows for apeal onlyis time-barred three-
period appeal,to file the since defendantday grace appealed ten

appeals.after remand of his We notmonths the final do address this
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however, as it notargument, properlywas briefed. We agree with the
the defendant’s sixthState that neither amendment right, nor his

I, 15, juryunder article to a trialright part were violated by the
of his motionsuperior court’s denial to reinstate his appeal.

hisHaving properly preserved both State and federal constitu-
claims, Fowler, 545,tional see State v. 132 N.H. 557,567 A.2d540,

(1989),560 we first consider the defendant’s claim,State looking to
law binding precedent only guidance.federal not as but for See State

363, 368, 909, (1983).124Scarborough,v. N.H. 470 A.2d 913 We find
no of law and do separatelyviolation State not address the federal
claim, as under the facts of this case we determine defendant’s fed-
eral to be no thanrights greaterconstitutional those protected under
the See id.State Constitution.

II, HampshirePart 77 of the Newarticle Constitution and RSA
599chapter provide for from inappeals convictions ormunicipal dis­

II, 77; (1986trict CONST. art. RSApt.court. N.H. ch. 599 & Supp.
1989). byA a orperson sentenced district municipal court may ap­

declared,the ispeal, at time the sentence to the superior court for a
request jury,de trial and a but thenovo defendant must enter the

daythe returnappeal superiorat next unless the court extends the
1989).goodtime shown. RSA 599:1 If(Supp.for cause the defendant

declared,theappealfails to at time the sentence is the defendant
court,the ormay petition municipaldistrict within daysthree from

declared,the date sentence is to enter a late 599:l-a,appeal, RSA or
if the fails to theappealdefendant within three-day limit,time

mistake, accident, misfortune,orwhether through the defendant
days from the themay, thirty declared,within time sentence is peti­

superiortion the court to be allowed an appeal. RSA 599:l-b. Before
allowed,the is the defendant shallappeal post bail or surrender to

authority jailthe for commitment to theproper county or house of
correction, Ifpending RSA 599:2. theappeal. defendant fails to enter

prosecutethe within the time allowed and toappeal the appeal, bail
shall municipalbe forfeited and the district or court shall enforce the

599:3, :4.original sentence. RSA
systemThe New two-tier is similarHampshire to the Massa-

system. Inchusetts two-tier Massachusetts one can appeal for a trial
from sittingde novo the district court a jurywithout to the jury
of the court where ofjury available,division district a six is MASS.

278, (1981);§ §Laws 18 ch. 218, (1990),Gen. Ann. ch. id. 27A ifand
the to prosecutedefendant fails enter and the appeal, bail is forfeited
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sentence, 278, §id.imposesession can ch.jurycourtthe districtand
24.

Hewitt,State v.that under 128 N.H. atdefendant contendsThe
822-23, waive his State561, onlyhe can constitutional517 A.2d at

waiver which indicates hispersonaltrial with a under-juryto aright
intoday noholding wayWhile our affects thestanding right.of this

Hewitt, facts presentthe here that ease isvalidity givenofcontinued
Hewitt, was inIn the defendant tried theoriginallycontrolling.not

court, as did the inappeal,and did not defendant the casesuperior
inus, superiorcourt to the court thefrom a district two-tierbefore

Moreover,557, A.2d at 820. there theSee id. at 517 defend-system.
insimplybut sat silence while his counsel ac-for trialappearedant

jurors in ofplace panelof eleven the usualdepleted panela ofcepted
Here,558, 820. defendant inappealed517 A.2d at thetwelve. Id. at

by juryto for trial in theappearand failedsystem superiortwo-tier
court, neglect.of his own Given the factsapparently because here we

of inlaw and the decisions other Statesbyare federalguided holding
I,part article 15 ofrightsdefendant’s under the New Hamp-that the

theby superiorwere not violated court’s denialshire Constitution of
however,emphasize,his Weappeal.his motion to reinstate that de-

in case of the same level of protectionour this as isspite adoption
Constitution,amendment to the United Statesby the sixthprovided

interpretation I,is based on our owntoday partour decision of arti-
15.cle

(1976)Massachusetts,In v. 427 618Ludwig U.S. (construing
(1972278, 2, 1976-77)§§Mass. Gen. Laws Ann. ch. 18 & Supp.

(amended (amended1978); 218, 1978, 1979, 1984))§ 27Aid. ch. the
theSupreme upheld validityUnited States Court of the Massa-

asystem against challengechusetts two-tier that it deprived the ac-
cused, and sixthLudwig, of his fourteenth amendment right to a jury
trial, systemthe two-tier a fair and notholding unduly burdensome

on the exercise of the federal to aregulation right jury trial. 427 U.S.
reserved, however, the questionat 624-30. The court of “whether a

take an would constitute aappealfailure to andknowing intelligent
by jury.”waiver of to trial Id. atrightthe 622 n.l (citing Boykin v.
(1969)).Alabama, 238,395 243 This questionU.S. was subsequently

in arisingaddressed three cases out of the Massachusetts two-tier
system.

Francis, 750,In v.Commonwealth 374 Mass. 1207,374 N.E.2d
dismissed, (1978),appeal 439 805U.S. defendant Francis appealed

inhis Massachusetts conviction district court to the superior court
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Mass, 751,at 374by jury. 374 N.E.2d at 1208.trial de novofor a
the trial date and in­notice of had failed tonever receivedFrancis

of address. Id.changeof his When he failed tothe clerk’s officeform
trial, defaulted him im­appeal,court on hissuperiorfor theappear

in the district court and deniedgiventhe sentence Francis’posed
751-52, 374Id. at atthe sentence. N.E.2d 1208. Theto revokemotion

that Francis’ failure to inappearheld theseJudicial CourtSupreme
default” of appearancea “solid warrant­constitutedcircumstances

in accordance with Massachusetts Gen­appealof thedispositioning
278, 24, 754, 374 1209,Laws, id. at N.E.2d atsection andchaptereral

jurythe to a trialright chapterwaiver of underthat such a deemed
278, regulation24 a reasonable on the exercise ofsection constituted

juryto a trial within the of Lud­right meaningamendmentthe sixth
759, N.E.2d at 1212.id. at 374wig,

O’Clair, 759,v. 374in Mass. 374 N.E.2dSimilarly, Commonwealth
(1978),dismissed,1212, 439 U.S. 805 the Massachusetts Su­appeal

that, in the context ofheld defendantJudicial Court O’Clair’spreme
wheresystem, respondedin the O’Clair to onlytwo-tier oneappeal

himsent to at one ofof a conference three addressespre-trialnotice
him addresses,to at thoseno other notices sent his conductand to
appearancedefault” of so as to require disposi­constituted a “solid

Laws,to Massachusetts Generalappeal pursuant chaptertion of his
Mass, 764, 374278, at N.E.2d at 1215. By24.374 his failure tosection

held, waived his to trialright by jury.the court O’Clair Id.appear,
in Francis and O’Clair were dismissed thebyboth UnitedAppeals

“for want of a substantialCourt federalSupreme question.”States
Francis, 750, 1207,374 Mass. 374v. N.E.2d appealCommonwealth

dismissed, 805; O’Clair, 759,Commonwealth v. 374439 U.S. Mass.
dismissed,1212, 439 805.N.E.2d U.S.appeal374

898,541 F. the court inSeay, Supp.In Preston v. considered a
the left incorpus question openfor habeas a footnote topetition

inanswered theLudwig, subsequently byand affirmative Francis
O’Clair, is, maya defendant constitutionallythat whetherand lose

by inexcusably failing tojury appearto trial as directedrightthe
a before a judge sittingfrom conviction without aappealingafter

and held that thesystem, questionin a two-tier wasjury answered
dismissalSupremethe United States Court’s of Francis andby
question.for want of a substantial federal Id. at 903.O’Clair The

instructions thatSupremecourt the Court’squoted

should“‘unless and until the Court instruct other-Supreme
adherewise, inferior courts had best to the view thatfederal
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unsubstantial,a questionif the has branded as itCourt re-
when doctrinalexcept developmentsmains so indicate

otherwise.’”
(1975)).Miranda, 332,422v. 344(quotingId. Hicks U.S.
Arizona,The court then considered whether Edwards v. 451 U.S.

(1981), such a new doctrinalrepresented477 development. Edwards
the torequires righta waiver of counsel to be knowing and intel-

distinguishesand this waiver standard from theligent, vigorousless
Bustamonte,in Schneckloth v. 412 (1973),waiver standard U.S. 218

of the federal fourthinvolving rightwaiver amendment to pro-be
andagainst Preston,tected unreasonable warrantless searches. 541

Arizona, 482-84).F. at 903-04 Edwards v. 451Supp. (quoting U.S. at
court concluded that theThe Preston Edwards standard was not a

development,new doctrinal but had existed before dismissal of the
Francis,in and and thatappeals SupremeO’Clair the Court had

waiver intreated the issue of deemed the latter cases as one distin-
from issue of waiver ofguishable rightthe the to counsel under Ed-

Consequently,wards. Id. at 904. the court held that “the specific
innecessarily implicit the dismissal ofholding the inappeals O’Clair

to controland Francis continues the issue presented by petitioner.”
Id. at 904.

theguided by reasoningWe are of Preston inSeayv. our inter-
15;I,ofpretation part article consequently, O’Clair,Francis and and

the dismissal of their theappeals by Supreme Court, will control the
here a newdecision unless doctrinal development has arisen since

these dismissals that mandates a different result. The in-defendant
Illinois,vites us v.adopt 285,to Patterson 487 U.S. thatas new

We decline to dodevelopment. so.
Illinois,In 293,Patterson v. 487 U.S. at the United States Su-

Court held that thepreme administration of Miranda warnings was
sufficient to advise the defendant of his sixth amendment right to

presenthave counsel hisduring post-indictment questioning. The
rejectedCourt petitioner’s argument that a waiver of the sixth

rightamendment to counsel should be more difficult to effectuate
than a waiver fifthof amendment rights, 297,id. at and developed
the of aanalogy spectrum which italong would be more or less diffi-
cult to waive counsel,the sixth amendment right to ondepending the

a“purposes lawyer can serve at the particular stage of the proceed-
in whatings question, and assistance he could provide to an accused

,”at that . . atstage. id. 298. At the end of the spectrum involving
trial,right to counsel at opposedas to pre-trial procedures such as

post-indictment photographic display identification, the Court ob-
served, the“recognizing enormous importance and role that an at-



492

trial, we have the mostimposed rigorousat a criminaltorney plays
conveyedinformation that must be to aon the defend-restrictions

observed,that must be beforeant, permittingthe proceduresand
Id.to counsel at trial.”rightwaive hishim to

inlanguagethat this latter Patterson supportsassertsDefendant
trial,waiver of that are exercised at in-rightsthat aargumenthis

subject rigorousis to the mostjury,the to a restrictionscluding right
inuponvoluntariness standard relied Prestonsimplethat the forand

by juryto trial is insufficient. do notright agree.waiver of the Wea
with waiver of the sixth amendment to coun-rightPatterson deals

In thisby jury. regardto trial Patterson’srightsel rather than the
right juryis here. The to trialanalogy inapposite beingspectrum

trial, jurythe is not more useful to aonly at defendant atexercisable
Also,than at another.spectrumPatterson’s the Pat-point alongone

easily adaptnot itself to otherdoes constitutionalspectrumterson
the torighta waiver of not incriminateexample,For one’srights.

standard, see Arizona,to a Miranda v.rigorousmust conformself
(1966), right always,this is not nor evenyet usually,436384 U.S.

theimportantly, analysisat trial. More Court’s empha-exercised
the torightthe at trial of counsel has existedsizing importance since

inappealsthe dismissal of the Francis and O’Clairbefore and there-
development. Patterson,not a new doctrinalrepresentfore does See

Ash, 300,v.at 298 United States 413 U.S.(citing487 U.S. 313-20
(1975)).806,(1973); 422California,Faretta v. U.S. 835-36

a new doctrinalPatterson not representing development relevant
us, Francis,we are guided bythe beforequestionto O’Clair and

O’Clair,in the defendantAs Francis and here defaultedPreston. not
the of the clerk’s office inpart mailingof a mistake onbecause notice

him, his own inexcusable failure Inappear.but because of toto these
circumstances, hold that the defendant failed to prosecutewe his

599:3,meaningwithin of RSA and can reasonablythe beappeal
by jury.his to a trialrightdeemed to have waived Thus it was appro-

disposecourt to of hissuperior appealsfor the under RSApriate
the district courthis cases to for theby remanding imposition599:4

sentences. RSA 599:3 acts as aof the two twelve-month reasonable
trial,to aright juryon the exercise of the and theregulation supe-

the defendant’s motion to reinstate his appealsrior court’s denial of
upon I,this underunconstitutionally infringe right partdid not arti-

cle 15 of the State Constitution.

Affirmed.
sit; Thayer, J.,Horton, J., result;not concurred indid the

the others concurred.


